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Introduction

School law is predicated on state and federal constitutions, statutes, regulations and court decisions.
The first ten amendments of our United States Constitution, called the Bill of Rights, guarantee basic
freedoms for the American people. Although the United States Constitution does not expressly
mention education, the protections afforded therein apply to students as American citizens and
likewise to teachers as government employees. As Justice Fortas of the U.S. Supreme Court stated,
students do not “shed their constitutional rights ... at the schoolhouse gate.” *

It is important for teachers and administrators to have a general understanding of students’ rights
under state and federal constitutions. There is a delicate balance between the comprehensive authority
of school officials to control conduct in schools and the constitutional freedoms and protections
enjoyed by students. This guide is intended to shed light on that dichotomy and allow board members,
teachers and administrators to consider constitutional implications in the school setting in hopes of
mitigating legal challenges on that basis.

1 Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 506 (1969).
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United States Constitution

Although the Unites States Constitution does not specifically mention education, issues that generally
arise in the school context fall under the First Amendment rights of free speech and religion, Fourth
Amendment rights against unreasonable searches and seizures, and due process concerns under the
Fourteenth Amendment in terms of student discipline.

First Amendment

“Congress shall make no law respecting an establishment of religion, or prohibiting the
free exercise thereof; or abridging the freedom of speech, or of the press; or the right
of the people peaceably to assemble, and to petition the Government for a redress of
grievances.”

With the rise of social media and 24-hour news coverage, First Amendment freedom of

speech and expression rights are more prevalent than ever. In these politically charged times, the
public has the ability to raise its voice on issues like never before. Public schools are no exception.
As government entities, public schools must adhere to the First Amendment. This section will
review the applicable legal framework in First Amendment cases and address some of the common
situations implicating student speech.

Legal Standards

Courts apply different legal standards depending on the circumstances in interpreting censorship or
discipline that affect First Amendment rights.

School officials cannot censor student speech unless school officials reasonably forecast that the
speech will cause material and substantial disruption of school activities or collide with the rights of
another. Mere apprehension of disturbance is not enough to justify discipline. In Tinker v. Des Moines,
students were suspended for refusing to remove black armbands worn in protest of the Vietnam war.
The U.S. Supreme Court established the “material and substantial disruption” standard in ruling the
suspension unconstitutional because school authorities had no reason to anticipate that wearing
armbands would substantially interfere with the work of the school or impinge upon the rights of other
students.? The Court opined:

“But conduct by the student, in class or out of it, which for any reason—whether it stems
from time, place, or type of behavior—materially disrupts classwork or involves substantial
disorder or invasion of the rights of others is, of course, not immunized by the constitutional
guarantee of freedom of speech.”

2 Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503 (1969).
31d. at 513.
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In Melton v. Young, the Sixth Circuit Court of Appeals applied the same standard in holding that

a suspension resulting from wearing a Confederate flag patch did not violate the student’s First
Amendment rights when there was clearly a substantial disruption, i.e. there was a city-wide curfew for
four nights and the school was in fact closed on two occasions for the purpose of restoring order and
calming tensions. 4 Notably, the Melton case was decided in 1969 amid heightened racial tensions.

Courts have upheld suspensions for language that is vulgar, lewd and plainly offensive. In Bethel School
District v. Fraser, the U.S. Supreme Court held that discipline for language used in a nominating speech
at a student assembly did not violate the student’s First Amendment rights when the language was
offensively lewd and indecent and a disciplinary rule and warnings from teachers gave adequate notice
that such speech would be subject to discipline.”

In Hazelwood v. Kuhlmeier, staff members of a high school newspaper filed a First Amendment action
alleging their rights were violated by censorship of certain articles.® The Court drew a distinction from
the Tinker case in establishing a new standard, stating:

“The question whether the First Amendment requires a school to tolerate particular student
speech—the question that we addressed in Tinker—is different from the question whether the
First Amendment requires a school affirmatively to promote particular student speech. The
former question addresses educators’ ability to silence a student’s personal expression that
happens to occur on the school premises. The latter question concerns educators’ authority
over school-sponsored publications, theatrical productions, and other expressive activities that
students, parents, and members of the public might reasonably perceive to bear the imprimatur
of the school. These activities may fairly be characterized as part of the school curriculum,
whether or not they occur in a traditional classroom setting, so long as they are supervised by
faculty members and designed to impart particular knowledge or skills to student participants
and audiences.””

The Court held that school officials can censor school-sponsored student publications when they have
purposes reasonably related to legitimate educational concerns. Educators do not offend the First
Amendment by exercising editorial control over the style and content of student speech in school-
sponsored expressive activities so long as their actions are reasonably related to legitimate educational
concerns.

In determining whether a legitimate educational concern exists, the Court will consider the following
factors in its analysis: (1) privacy; (2) “frank talk” [on sexual topics] and the maturity level of the
potential audience; (3) fairness and balance, including the opportunity for relevant parties to respond;
(4) expert testimony regarding journalistic standards; (5) the immediacy of the editorial decision and
whether it would deprive the students of a paper; and (6) the experience of the faculty advisor and

4 Melton v. Young, 465 F.2d 1332 (6th Cir. 1972).

5 Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675 (1986).
6 Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260 (1988).
7 Hazelwood, 484 U.S. at 270-71.
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in particular their experience with editorial procedures. The Court also cautioned that a school may
censor “speech that is, for example, ungrammatical, poorly written, inadequately researched, biased or
prejudiced, vulgar or profane, or unsuitable for immature audiences.”®

Courts have upheld the authority of school officials to regulate student speech that promotes illegal
drug use. In Morse v. Frederick, a high school student displayed a banner that read “Bong Hits 4 Jesus”
during a school-supervised event. The school confiscated the banner and suspended the student. The
U.S. Supreme Court held in favor of the school, stating that “schools may take steps to safeguard those
entrusted to their care from speech that can reasonably be regarded as encouraging illegal drug use.”

Regarding off-campus student speech, the U.S. Supreme Court has held that, at least in some instances,
student speech that occurs off-campus and outside school hours is protected by the First Amendment.
In Mahanoy Area School District v. B.L., a student transmitted explicit language and gestures that
criticized the school’s cheerleading coach and team on social media outside of school hours and away
from campus. °The Supreme Court held that certain circumstances relating to off-campus speech,
where a school does not stand in loco parentis and there is no evidence of a substantial disruption of
school activity, diminish the strength of the special regulatory authority given to schools under the First
Amendment. Furthermore, the Court ruled that the school’s interest in prohibiting students from using
explicit language to criticize a school team or its coaches did not overcome the student’s interest in
free expression.

However, though schools do not have the same authority to regulate off-campus speech as they do on-
campus speech, schools may regulate off-campus speech that materially disrupts classwork or involves
substantial disorder or invasions of the rights of others. Thus, the Court in the Mahanoy case dictated
that the “material and substantial disruption” standard applies to on-campus and off-campus student
speech.

Additionally, the Sixth Circuit has held “that when a student causes, contributes to, or affirmatively
participates in harmful speech, the student bears responsibility for the harmful speech.”** In Kutchinski
v. Freeland Community School District, a student created a fake social media account impersonating

one of the school’s teachers. The student gave login access to his friends, who proceeded to post
violent and sexually inappropriate pictures, videos, and comments about a few teachers and a fellow
classmate. However, the student continued to accept followers for the account and joke with his
friends about the posts that were made. The Sixth Circuit ruled that the school reasonably forecasted
that the fake account and its contents would substantially disrupt normal school activities, and actual
disruption arguably did occur based on multiple reports from teachers of disruptions in their classes
and the fact that a student saw one of the targeted teachers crying during one of her classes.!?

In sum, if a school official is disciplining a student for exercising speech or expression, there should
be a factually based determination that the behavior will substantially disrupt school activities,
interfere with the rights of others, that it contains vulgar, lewd and plainly offensive language, or it

8 ld. at 271.

9 Morse v. Frederick, 551 U.S. 393, 397 (2007).

10 Mahanoy Area Sch. Dist. v. B.L., 594 U.S. 180 (2021).

11 Kutchinski v. Freeland Cmty. Sch. Dist., 69 F.4th 350, 358 (6th Cir. 2023).
12 Id. at 359-60.
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promotes illegal drug use. Further, if censorship involves a school-sponsored publication or other
communication that might be reasonably interpreted by the public as school-approved, there should
be a valid educational purpose for the censorship, not merely a disagreement with the viewpoint.
Discipline policies should include prohibitions of such language and clearly define the resulting
disciplinary action.

Student Protest

It is difficult to deny the prevalence of public protest in our society. The public certainly has the
ability to raise awareness on issues impacting our communities. Protest in schools is protected

student speech but is subject to the same legal standard as explained above, e.g. “material and

substantial disruption” or “vulgar, lewd and plainly offensive”.!3

Schools may not force participation in the Pledge of Allegiance. In West Virginia State Bd. of Educ. v.
Barnette, this issue was challenged by a Jehovah's Witness who objected on religious grounds during
the height of the patriotic fervor of World War II. The Supreme Court’s decision was more expansive
than religious protection, relying on the First Amendment guarantee of freedom of speech. Thus, any
student, for any reason, can refuse to recite the Pledge.

The U.S. Supreme Court held that the requirement violated the First Amendment right to freedom of
speech and expression and famously stated:

“If there is any fixed star in our constitutional constellation, it is that no official, high or petty, can
prescribe what shall be orthodox in politics, nationalism, religion, or other matters of opinion
or force citizens to confess by word or act their faith therein. If there are any circumstances
which permit an exception, they do not now occur to us."**

Pursuant to the ruling in West Virginia, any student may refuse to recite the Pledge for any reason.
While that right is clearly established, symbolic protests during extracurricular activities is subject to
greater divide.

Opting Out of Curriculum

The First Amendment’s Free Exercise Clause forbids Congress from prohibiting the free exercise
of religion. *> Students do not lose this Constitutional right in the school setting. A recent Supreme
Court decision, Mahmoud v. Taylor, expanded students’ rights regarding opting out of curriculum.®

13 Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503 (1969); Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675
(1986).

14 W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 642 (1943).

15 U.S. Const. amend. I.

16 Mahmoud v. Taylor, 606 U.S. ___ (2025) (slip op.).
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In the Mahmoud case, the school board added LGBTQ+-inclusive storybooks to the curriculum. The
district initially allowed parents to opt their children out of the curriculum for religious reasons, but
later revoked that option, citing administrative difficulties and concern over stigmatizing LGBTQ+
students. A group of parents sued, arguing that removing the opt out policy infringed on their right to
guide their children’s religious upbringing. The Court agreed that requiring participation in curriculum
conflicting with sincerely held religious beliefs poses a very real threat of undermining the religious
beliefs and practices that the parents wish to instill. While this ruling doesn’t prohibit schools from
using inclusive materials, it requires that parents be notified in advance and given the opportunity to
exempt their children if the content conflicts with their sincerely held religious beliefs.

Tennessee law mandates that LEAs must notify parents at least thirty (30) days in advance of any family
life instruction and allows parents to submit a written request to opt their child out of all or part of the
instruction.’” Under the Mahmoud ruling, this right to opt out extends to any area that conflicts with
the sincerely held religious belief of the parent or child.

Prayer

The Establishment Clause of the First Amendment guarantees that the government may not coerce
anyone to support or participate in a religion or its exercise, or otherwise act in a way which establishes
a religion or religious faith, or tends to do so.'® Courts have drawn a sharp distinction between officially
sponsored religious speech and private religious speech by students. A school’s involvement in a prayer
may ultimately determine its constitutionality.

In Lee v. Weisman, the U.S. Supreme Court held that a clergy offering prayers as part of an official
public school graduation ceremony violated the Establishment Clause. In discussing the importance of
preventing any government interference with religion, the Court stated:

The First Amendment’s Religion Clauses mean that religious beliefs and religious expression are
too precious to be either proscribed or prescribed by the State. The design of the Constitution
is that preservation and transmission of religious beliefs and worship is a responsibility and a
choice committed to the private sphere, which itself is promised freedom to pursue that mission.
It must not be forgotten then, that while concern must be given to define the protection granted
to an objector or a dissenting nonbeliever, these same Clauses exist to protect religion from
government interference.'’

One of the driving forces behind First Amendment holdings is the coercive nature of government
involvement and the potential for perceived support of a particular religion. The Court in Lee
recognized the sensitive nature of public schools as a context for prayer, stating that “public schools
carry a particular risk of indirect coercion.”?® The Sixth Circuit has also noted that Courts must

17 Tenn. Code Ann. § 49 6 1305.

18 Lee v. Weisman, 505 U.S. 577, 587 (1992).
19 Id. at 589.

20 Id. at 592
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be especially vigilant in monitoring compliance with the Establishment Clause in elementary and
secondary schools because they are impressionable, and their attendance is involuntary.??

In Santa Fe ISD v. Doe, the Supreme Court considered the constitutionality of student-led prayer at a
high school football game. The Court ruled that a pre-game prayer given by a student communicates

a government religious endorsement, and as such, violates the Establishment Clause when a school
policy permitted such invocations. The Court rejected the District’s argument that the principles of Lee
v. Weisman did not apply because the messages were private student speech, not public speech. The
message in that case was delivered on school property, at school-sponsored events, over the school’s
public address system, by a speaker representing the student body, under the supervision of school
faculty, and pursuant to a school policy that explicitly and implicitly encourages public prayer and is not
properly characterized as “private” speech.??

Santa Fe explains that, as a general matter, nothing in the Constitution prohibits students from
voluntarily praying before, during, or after school. Students may pray voluntarily together so long as
they are non-disruptive and do not infringe upon the rights of others. The critical inquiry in any prayer
case is the context in which the praying occurs. Is the prayer truly voluntary, or has the school directly
or indirectly promoted the activity, and does the activity infringe the rights of others?

The requirements of the statute appear to be aligned with the holding in Santa Fe. The prayer must
be student led and initiated, occur at voluntary events and not contain any indication of support or
approval as to the content. However, it is unclear whether this statute would ultimately pass muster if
challenged in the Courts.

Tennessee statute provides additional guidance for prayer in schools. T.C.A. § 49-6-1004(c) provides:
“...nonsectarian and nonproselytizing voluntary benedictions, invocations or prayers that are initiated
and given by a student volunteer or student volunteers may be permitted on public school property
during school-related noncompulsory student assemblies, school-related

student sporting events and school-related commencement ceremonies. Such permission shall

not be construed to indicate any support, approval or sanction by the state or any governmental
personnel or official of the contents of the benedictions, invocations or prayers or to be the promotion
or establishment of any religion, religious belief or sect.”

The requirements of the statute appear to be aligned with the holding in Santa Fe. The prayer must

be student led and initiated, occur at voluntary events, and not contain any indication of support or
approval as to the content. However, it is unclear whether this statute would ultimately pass muster if
challenged in the courts. The Tennessee Attorney General issued an opinion suggesting that the statute
may violate the Establishment Clause.?®

For decades, courts used a three-part test, called the Lemon Test, to determine whether a statute was
valid under the Establishment Clause. The statute needed to have a secular or nonreligious basis, its

21 Ams. United for Separation of Church & State v. City of Grand Rapids, 980 F.2d 1538, 1548 (6th
Cir.1992).

22 Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000).

23 Tenn. Op. Att'y Gen. No. 93-38 (Apr. 20, 1993).
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principal or primary effect could neither advance nor inhibit religion and it could not create excessive
entanglement of government with religion.?* In 2022, the Supreme Court abandoned the Lemon

Test and adopted a new standard in Kennedy v. Bremerton. Now, the Establishment Clause “must be
interpreted by reference to historical practices and understandings.”?®

Prayer at Board Meetings

In Coles v. Cleveland, the Sixth Circuit addressed the issue of prayer at school board meetings.?¢ The
issue was whether the board’s practice of opening its meetings with a prayer is constitutionally
permissible. This case put the Court squarely between the proverbial rock and a hard place. The rock
is Lee v. Weisman?’, holding that opening prayers at high school graduation ceremonies violate the
Establishment Clause of the First Amendment. The hard place is Marsh v. Chambers %8, ruling that
opening prayers are constitutionally permissible at sessions of a state legislature.?”

Were the prayers in question more like “school prayers” prohibited by Lee or closer to “legislative
prayers” permitted by Marsh?

The Sixth Circuit held that the school board, unlike other public bodies, is an integral part of the public
school system; and thus, the “Marsh legislative exception” did not apply. Although meetings of the
school board might be of a “different variety” than other school-related activities, the fact remains that
they are part of the same “class” as those other activities in that they take place on school property and
are inextricably intertwined with the public school system.°

The Third and Ninth Circuits have also held that prayer at school board meetings violates the
Establishment Clause.®' In Doe v. Indian River School District, Board members took turns saying a prayer
or requesting a moment of silence before each school board meeting. The court held that the prayers
were unconstitutional because student involvement in the board meetings invoked coercion, whether
participation is mandatory or not.*?> The Ninth Circuit in Freedom from Religion Foundation, Inc. v. Chino
Valley Unified School District Board of Education, came to a similar holding, but with different reasoning.
The court determined that a school board meeting where children are often present and under the
control of the board was dissimilar to a legislative meeting and therefore, the prayer given at the start of
each board meeting violated the Establishment Clause.®

However, the Fifth Circuit has held that prayer at a school board meeting does not violate the
Establishment Clause. In American Humanist Association v. McCarty, the court reasoned that a school
board is more like a legislature than a school classroom or event.

24 Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971); Wallace v. Jaffree, 472 U.S. 38, 55-56 (1985).
25 Kennedy v. Bremerton Sch. Dist., 597 U.S. 507, 535 (2022).

26 Coles ex rel. Coles v. Cleveland Bd. of Educ., 171 F.3d 369, 371 (6th Cir. 1999).

27 Lee v. Weisman, 505 U.S. 577 (1992).

28 Marsh v. Chambers, 463 U.S. 783 (1983).

29 Coles, 171 F.3d at 371.

30 Id. at 377.
31 See Doe v. Indian River School District, 653 F.3d 256 (3d Cir. 2011); Freedom from Religion Foundation, Inc. v. Chino Valley

Unified School District Board of Education, 896 F.3d 1132 (9th Cir. 2018).
32 Indian River, 653 F.3d at 276.
33 Freedom from Religion Foundation, 896 F.3d at 1145.
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Limited Public Forum and Community Use of Schools

Schools can place reasonable time, place and manner restrictions on the exercise of free speech in order
to avoid disruption. In such situations, courts will consider to what extent the school has an “open” or
“closed” forum, or something in-between.

In closed forums, schools have a large degree of control over the kinds of expression they can exclude.
Most schools create limited open forums in which they allow expression of a variety of points of

view not endorsed by the school but place certain recognized time, place, and manner limitations

on that expression. Schools often create a limited open forum when creating polices for student-led
extracurricular clubs and distribution of literature of non-school sponsored groups. Schools may consider
criteria like appropriateness to the school setting for regulating expression in these limited public forums,
but when schools begin restricting expression based on viewpoint, courts will generally rule against
them in the absence of a legitimate reason for the regulation. When a government operates a “limited
public forum,” it may not discriminate against speech that takes place within that forum on the basis of
the viewpoint it expresses, and any speech restriction by the government regarding such forum must be
reasonable in light of the forum’s purpose.®*

In 2014, Tennessee passed the Religious Viewpoints Antidiscrimination Act.*> The legislation codified
some of the case law supporting religious views in schools, intending to provide guidance and clarity for
school officials. The law provides that schools cannot block students from stating their religious views in
public schools, organizing religious groups, or stating their views in assignments.

The Act defines a limited public forum as public property that the school district provides for students

as a place for expressive activity which may impose reasonable, content-neutral time, place and manner
restrictions on certain groups or topics of speech; provided that, the restriction is necessary and narrowly
tailored to serve a compelling state interest. Under the Act, a school district is not required to provide a
limited public forum for expression of religious viewpoints, but if it chooses to do so, it must:

1. Provide a forum in a manner that does not discriminate against a student’s voluntary expression of
religious viewpoint;

2. Provide a method, based on neutral criteria, for selection of student speakers at school events and
graduation ceremonies;

3. Ensure student speakers do not engage in speech that is obscene, vulgar, offensively lewd, indecent, or
promotes illegal drug use; and

4. State that the speech does not reflect the endorsement, sponsorship, position or expression of the
school district.3¢

If the school opens a forum to one, it must open to all viewpoints. There should be a clear policy on this
issue. However, the school may control the time, place, and manner of the speech and may insist that the
speaker disclaim any sponsorship by the school district.

34 Good News Club v. Milford Cent. Sch., 533 U.S. 98, 106-07 (2001).
35 Tenn. Code Ann. § 49-6-1801 et. seq.
36 Tenn. Code Ann. § 49-6-1803.
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Discrimination in terms of access to a limited open forum is also prohibited by federal statute, i.e. the
Equal Access Act, which states:

It shall be unlawful for any public secondary school which receives Federal financial assistance

and which has a limited open forum to deny equal access or a fair opportunity to, or discriminate
against, any students who wish to conduct a meeting within that limited open forum on the basis of the
religious, political, philosophical, or other content of the speech at such meetings.

A public secondary school has a limited open forum whenever such school grants an offering to or
opportunity for one or more noncurriculum related student groups to meet on school premises during
noninstructional time.*”

The Supreme Court has held that high schools are indistinguishable from universities for purposes of

equal access to public facilities.®®

Fourth Amendment

The Fourth Amendment of the U.S. Constitution protects citizens from unreasonable searches and
seizures. It provides:

“The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue,
but upon probable cause, supported by Oath or affirmation, and particularly describing
the place to be searched, and the persons or things to be seized.”

Legal Standard - Federal

The United States Supreme Court has held that the Fourth Amendment’s prohibition on unreasonable
searches and seizures applies to searches conducted by school officials. In New Jersey v. T.L.O., school
officials searched a student’s purse after discovering her smoking cigarettes in a school lavatory. The
search revealed marijuana, paraphernalia, and money.** The issues before the Court were whether the
Fourth Amendment protections from unreasonable searches applied to the student in this case and
whether the search was, in fact, unreasonable. The Court in New Jersey explains:

“In carrying out searches and other disciplinary functions pursuant to such policies [mandated
by state statutes], school officials act as representatives of the State, not merely as surrogates
for the parents, and they cannot claim the parents’ immunity from the strictures of the Fourth
Amendment."%°

37 Tenn. Code Ann. § 49-6-1803.
38 Tenn. Code Ann. § 49-6-1803.
39 Tenn. Code Ann. § 49-6-1803.
40 Tenn. Code Ann. § 49-6-1803.
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Although the Fourth Amendment applies, it is a lesser standard for school officials than law
enforcement officers due to the necessity in maintaining an adequate education environment. Striking
the balance between students’ legitimate expectations of privacy and the school’s equally legitimate
need to maintain an environment in which learning can take place requires some easing of the
restrictions to which searches by public authorities are ordinarily subject. Thus, school officials need
not obtain a warrant before searching a student who is under their authority. Moreover, school officials
need not be held subject to the requirement that searches be based on probable cause to believe that
the subject of the search has violated or is violating the law. Rather, the legality of a search of a student
should depend simply on the reasonableness, under all the circumstances, of the search. 4

Determining the reasonableness of any search involves a determination of whether the search

was justified at its inception and whether, as conducted, it was reasonably related in scope to the
circumstances that justified the interference in the first place. Under ordinary circumstances, the
search of a student by a school official will be justified at its inception where there are reasonable
grounds for suspecting that the search will turn up evidence that the student has violated or is violating
either the law or the rules of the school. A search will be permissible in its scope when the measures
adopted are reasonably related to the objectives of the search and not excessively intrusive in light of
the student’s age and sex and the nature of the infraction.*?

Although the New Jersey Court held the Fourth Amendment applied, it found the search to be
reasonable in this particular case. The initial search for the cigarettes was based on reliable evidence
that the student had been smoking. The discovery of drugs during the search for cigarettes was within
a permissible scope of the search.

School officials must have reasonable suspicion for conducting a search, a lesser standard than the
probable cause required for other public officials. When undertaking a search of a student’s person

or property, school officials should ensure that the search is (1) justified at its inception, i.e. there are
grounds for suspecting the search will produce evidence, and (2) permissible in scope, i.e. the search
measures are reasonably related to objectives of the search and not excessively intrusive in light of
the age and sex of the child and infraction. Factors a court will consider in making this reasonableness
determination include, but are not limited to, the child’s age, history and record, prevalence and
seriousness of the problem in school, exigency, reliability of information, experience with the child, and
individualized suspicion.

41 Tenn. Code Ann. § 49-6-1803.
42 Tenn. Code Ann. § 49-6-1803.
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Legal Standard - Tennessee

The federal standards discussed above are the “law of the land.” However, Tennessee has gone into
more detail and codified much of the common law in the School Security Act of 1981. The law was
passed in response to the rising level of violent activity and drug use in schools and is intended to
extend further, rather than limit, the authority of principals and teachers to secure order and provide
protection of students within each school.*®

The statute allows for search of vehicles and lockers if ordered by the principal and when
circumstances dictate, which may include incidents involving dangerous weapons, drugs known to staff
members, or based on information from law enforcement authorities. The New Jersey Court declined

to address whether students have a legitimate expectation of privacy in their vehicles or lockers. The
Tennessee Supreme Court has said that the reasonable suspicion standard still applies; therefore,

a principal or SRO must have at least reasonable suspicion before ordering a search of a student’s
locker or vehicle.** Notice of the right to search vehicles or lockers must be posted where it is visible.*®
However, the absence of such notice will not prohibit an otherwise permissible search of vehicles or
lockers by law enforcement officers.*¢ A principal may not delegate authority to authorize searches
under the statute.*’

Students may also be subject to physical search because of “the results of a locker search, or because
of information received from a teacher, staff member, student or other person if such action is
reasonable to the principal.” ¢ The same reasonable suspicion standard mentioned above applies when
conducting a physical search of a student.

The statute limits the individuals permitted to conduct a search to school resource officers acting as
a school official, school security officers, or school administrators who have completed training.*’ The
department of education maintains the orientation and training program for LEAs to inform school
administrators of students’ rights.>® Prior to conducting a search, the school administrator must
complete the required training.

T.C.A. § 49-6-4205 essentially codifies the New Jersey holding, setting out various standards of
reasonableness that must be met for search of a student’s person. As this statute reaches outside

the constitutional purview of this guide, e.g. employment of school security officers and use of metal
detectors and dogs, we will not go into great detail. Please refer to the statutes (T.C.A. § 49-6-4201 et.
seq.) for further information.

43 Tenn. Code Ann. § 49-6-1803.
44 Tenn. Code Ann. § 49-6-1803.
45 Tenn. Code Ann. § 49-6-1803.
46 Tenn. Code Ann. § 49-6-1803.
47 Tenn. Code Ann. § 49-6-1803.
48 Tenn. Code Ann. § 49-6-1803.
49 Tenn. Code Ann. § 49-6-1803.
50 Tenn. Code Ann. § 49-6-1803.
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Strip Searches

Strip searches are almost never found reasonable by the courts.”® This type of search poses serious
Fourth Amendment concerns and should only be used in the most extreme circumstances. For
example, when there is an immediate and substantial threat to the health and safety of individuals in
the school. A search for money or valuables would most likely never be justified.

Student Drug Testing

State-compelled collection and testing of urine constitutes a “search” under the Fourth Amendment.>?

Thus, when a board implements a drug testing policy, it must consider applicable Fourth Amendment
law to ensure the constitutionality of such a policy.

In Vernonia School Dist. v. Acton, there was a board policy authorizing random drug testing of students
who participate in athletic programs. In holding that the policy was constitutional, the U.S. Supreme
Court judged the reasonableness of the search by balancing the intrusion on the individual’s Fourth
Amendment interests against the promotion of legitimate government interests. > The factors it
considered favored a determination of reasonableness and were as follows:

1. The nature of the privacy interest - The school may exercise a greater degree of
supervision and control over children who have been committed to temporary custody of the
state/school than it could over free adults; public school children submit to physical examinations
and required vaccinations (even more so for athletes in this case) indicating a lesser privacy
expectation in terms of medical examinations.

2. The character of the intrusion - The test looks only for drugs, not medical conditions, and is
released to a limited group.

3. Nature and immediacy of governmental concern - The importance of deterring drug use by
schoolchildren and the risk of physical harm resulting from athletes using drugs outweighed the
opposing factors. Tennessee addressed student drug testing as part of the aforementioned School
Security Act of 1981. It permits drug testing of students under certain circumstances when there
are reasonable indications to the principal that the student may have been under the influence

of drugs. The law provides various standards of reasonableness to ensure the Vernonia School
reasonableness

Tennessee addressed student drug testing as part of the aforementioned School Security Act of 1981.>4
It permits drug testing of students under certain circumstances when there are reasonable indications
to the principal that the student may have been under the influence of drugs. The law provides various
standards of reasonableness to ensure the Vernonia School reasonableness test is satisfied and Fourth
Amendment rights are not violated. Generally, the same reasonable suspicion standard applies in most
student search situations. Students participating in voluntary extracurricular activities may be subject

51 Tenn. Code Ann. § 49-6-1803.
52 Tenn. Code Ann. § 49-6-1803.
53 Tenn. Code Ann. § 49-6-1803.
54 Tenn. Code Ann. § 49-6-1803.
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to random drug testing in the absence of individualized reasonable suspicion as in the Vernonia
Schools case. Parental notice is required before any drug testing is conducted, and students must be
advised of the right to refuse and consequences of doing so.>> Please refer to the statute (T.C.A. §

49-6-4213) for further information.

Cell Phones

Cell phones may only be searched in certain circumstances; the test from New Jersey v. T.L.O applies.
A search of a student’s cell phone may be legal if it is (1) justified at its inception, i.e. there are
grounds for suspecting the search will produce evidence, and (2) permissible in scope, i.e. the search
measures are reasonably related to objectives of the search and not excessively intrusive in light of
the age and sex of the child and infraction. A search would have to be limited to only certain portions
of the phone that could contain evidence of the suspected wrongdoing.

In G.C. v. Owensboro Public Schools, the Sixth Circuit applied the New Jersey standard of the search of
a cell phone. The Court stated:

“Under our two-part test, using a cell phone on school grounds does not automatically trigger an
essentially unlimited right enabling a school official to search any content stored on the phone that is
not related either substantively or temporally to the infraction.”>¢

In G.C., the student had a long history of discipline issues, and the teacher that searched the phone
was aware of his drug abuse and depressive tendencies. However, the Court rejected the district’s
argument that background knowledge of drug abuse, or misbehavior, was sufficient without
something specific relating the misconduct to information in the phone.?”

There must be a specific reason at the inception of the search of the phone for why some information
in the phone is likely to produce evidence of a violation of school policy. School administrators should
be cautious when doing so. There are other legal issues to consider as well, like potentially breaking
the phone while in school custody and the fact that the phone is likely the parents’ property.

Fourteenth Amendment
Due Process

The right to due process in disciplinary proceedings is applicable in all instances where the behavior
of the student is being evaluated for possible suspension or expulsion.*® The Fourteenth Amendment
forbids the State from depriving any person of life, liberty, or property without due process of law.>’

No State shall make or enforce any law which shall abridge the privileges or immunities
of citizens of the United States; nor shall any State deprive any person of life, liberty,
or property, without due process of law...

55 Tenn. Code Ann. § 49-6-1803.
56 Tenn. Code Ann. § 49-6-1803.
57 Tenn. Code Ann. § 49-6-1803.
58 Tenn. Code Ann. § 49-6-1803.
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Students facing suspension are entitled to protection under this Due Process Clause because
suspensions deprive students of two rights: a property interest in educational benefits which the
State chose to provide with compulsory attendance laws and a liberty interest in their reputations.°
The basic requirements of due process are notice and an opportunity to be heard.

In Tennessee, school-age children have a constitutional and statutory right to a public education.®!
However, in the context of student discipline, the Sixth Circuit has suggested that a public school
student “may not have procedural due process rights to notice and an opportunity to be heard when
the sanction imposed is attendance at an alternative school absent some showing that the education
received at the alternative school is significantly different from or inferior to that received at his regular
public school.”¢?

The student must always be treated with fundamental fairness, has a right to be fully informed about
his/her alleged breach of behavior, and must be provided with an opportunity to respond to such
charges. The level of due process required is dependent upon the length of the suspension, generally a
10-day threshold. The Tennessee Code Annotated sets out formal procedures for such suspensions.®?
For further information regarding constitutional implications in student discipline, please refer to the
TSBA Student Discipline Hearing Guide.

Tennessee Constitution

Education Clause

The U.S. Constitution does not mention education - a reservation that indicates it is a government
function better served at the state level. The Tennessee Constitution requires the General Assembly
to establish the public school system. Article I, § 12 of the Tennessee Constitution (the “Education
Clause”) provides:

“The State of Tennessee recognizes the inherent value of education and encourages its
support. The General Assembly shall provide for the maintenance, support and eligibility
standards of a system of free public schools. The General Assembly may establish and
support such postsecondary educational institutions, including public institutions of
higher learning, as it determines.”

60 Tenn. Code Ann. § 49-6-1803.
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The Education Clause creates an enforceable standard for assessing educational opportunities
provided in the several districts throughout the state.®* The provisions of the Constitution
guaranteeing equal protection of the law to all citizens require that the educational opportunities
provided by the system of free public schools be substantially equal. The Constitution, therefore,
imposes upon the General Assembly the obligation to maintain and support a system of free

public schools that affords substantially equal educational opportunities to all students. The
system of funding these educational opportunities may include imposing funding and management
responsibilities upon counties, municipalities, and school districts.

Equal Protection

The Equal Protection Clause in the Tennessee Constitution protects the equality of public education
in the State. The Tennessee General Assembly must maintain and support a system of free public
schools that affords equal educational opportunities to students in small counties as well as large and
rural as well as urban. Citizens are generally limited to state courts and state constitutions for equal
protection relief because the United States Supreme Court has held that inequality in educational
opportunity based on the unequal wealth of school districts did not violate the Equal Protection
Clause of the U.S. Constitution.®®> The Tennessee Constitution provides:

Article |, § 8:

No man to be disturbed but by law.—That no man shall be taken or imprisoned, or
disseized of his freehold, liberties or privileges, or outlawed, or exiled, or in any manner
destroyed or deprived of his life, liberty or property but by the judgment of his peers or the
law of the land.

Article XI, § 8:

General laws only to be passed.— The Legislature shall have no power to suspend any
general law for the benefit of any particular individual, nor to pass any law for the benefit of
individuals inconsistent with the general laws of the land; nor to pass any law granting to any
individual or individuals, rights, privileges, immunities, or exemptions other than such as may
be, by the same law extended to any member of the community, who may be able to bring
himself within the provisions of such law.

64 Tenn. Code Ann. § 49-6-1803.
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These two provisions of the Tennessee Constitution, together, guarantee equality under the law.®

In the Small Schools case, the Tennessee Small School Systems, an association of rural school districts, filed
suit challenging the system of financing public education in Tennessee under the state equal protection
clause. The system at the time funded approximately 45% by the state, 45% by the local government, and
10% by the federal government.

The Small Schools case required a revamp of the state’s funding scheme. While the case was pending, the
General Assembly passed the Educational Improvement Act of 1992. The goal of this legislation was to
remedy the funding situation. This legislation contained a new formula called the Basic Education Program
(“BEP”), to replace the old statutory funding scheme that was deemed to provide unconstitutional unequal
access to rural districts. Under the BEP, each school district has different actual percentages of funding
based on the district’s ability to pay or fiscal capacity.

We wanted to note that the BEP is predicated upon Equal Protection of the Tennessee Constitution, but
will not address the BEP in any detail here. Please refer to TSBA's School Finance Training for additional
information.

66 Tenn. Code Ann. § 49-6-1803.
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TSBA

Tennessee School Boards Association

About TSBA

A statewide non-profit organization, the Tennessee School Boards Association is a
federation of all the state’s school boards. It serves as an advocate for the interests
of Tennessee’s public school students and school districts and provides in-service
training and technical assistance for more than 950 Board of Education members.

TSBA was founded in 1939, and in 1953, the Tennessee General Assembly officially
recognized TSBA as the “organization and representative agency of the members of
school boards in Tennessee.”

l: TENNESSEE SCHOOL BOARDS ASSOCIATION

525 Brick Church Park Drive
Nashville, TN 37207
615-815-3900
www.tsba.net



