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Introduction

In Tennessee, there are two main state laws pertaining to local government transparency. These laws,
often referred to as Open Meetings laws and Open Records laws, apply to conducting meetings and
the public’s ability to access governmental records. The goal of these laws is to ensure that the public
has the ability to see and understand what governmental officials are doing and how they are making
decisions. This guide will cover how these laws apply to local boards of education.
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Open Records Overview

Generally, governmental records are open for public inspection per Tennessee law. This state law was
written broadly with the goal of ensuring transparency for the public.! Over the years, Tennessee
courts have consistently upheld a far-reaching interpretation of this statute to cover almost all
materials created by a local government. Accordingly, it is essential that Boards of Education
understand this law and how to comply with it.

One key portion of the law that Boards must be aware of is the requirement for each school district to
have an open records policy. This policy must establish:

° The process for requesting access to public records;

The process for responding to public records requests;

A statement of any fees charged for copies of public records; and

The name or title of the entity’s Public Record Request Coordinator.?

Additionally, it is important to be aware of who can make a request and how the district is obligated
to respond under state law. Per the Open Records Law, any citizen of Tennessee can make an open
records request. To establish the identity of the requestor, the records request coordinator can ask to
see the individual’'s government issued photo identification. The statute further provides that citizens
can submit public records requests in person or by phone, fax, mail, email, or by using an electronic
portal (if the district maintains one)s.

Once the district receives an open records request, the records request coordinator will need to

review the request to determine: (1) whether the district has the requested records; and (2) how the
district should respond. The first task is often more straightforward than the second. In determining
how the district should respond, the records request custodian will need to determine how long it will
take to organize the relevant documents. If sensitive information (bank account information, Social
Security Numbers, personal contact information, etc.) needs to be redacted and if the request involves
reviewing a large number of documents, these factors can require the district to involve additional staff
in preparing the documents for review or in making copies. For example, some districts have responded
to requestors stating that they will need over a month to prepare the requested documents. Especially
in situations where a significant amount of work is required to prepare the documents, it is essential to
provide the requestor with the amount of time it will take to prepare the request along with any fees
that will be assessed to cover the cost of producing copies and/or utilized to cover the amount of staff
time needed to assist in the preparation.

1 See Tenn. Code Ann. § 10-7-503.
2 Tenn. Code Ann. § 10-7-503(g).
3 Tenn. Code Ann. § 10-7-503(a)(7)(A)(i).
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FAQs

What is a Public Record?

The definition of a public or state record is quite extensive and includes all documents, papers,
letters, maps, books, photographs, microfilms, electronic data processing files and output, films, sound
recordings, or other material regardless of physical form or characteristics. However, just because

a document was created on a school district computer does not mean that document is necessarily

a public record. A document is only a public record if it was made or received pursuant to law or
ordinance or in connection with the transaction of official business by any governmental agency.*

In determining whether a record falls within this definition, a court will evaluate each record on a case-
by-case, or record-by-record basis®, considering the “totality of the circumstances.”®

Must Records Be Available 24/7?

No, the only requirement is that all state, county and municipal records shall at all times, during
business hours, be open for personal inspection by any citizen of Tennessee, and those in charge of
such records shall not refuse such right of inspection to any citizen, unless otherwise provided by state
law.”

How Quickly Must We Comply with a Record’s Request?

The statute states that the record must be made available “promptly” but does not specifically define
that term. The law does provide that if it is not practicable for the record to be promptly available for
inspection the records custodian has seven (7) business days to do one of the following:

e Make the public record requested available to the requestor;

e Deny the request in writing or by completing a records request response form developed by the
office of open records counsel and including in the response the basis for the denial; or

e Furnish the requestor a completed records request response form, also developed by the office of
open records counsel, stating the time reasonably necessary to produce the requested records.®

May We Recover All or Part of the Cost Involved in Producing Records?

A records custodian may require a requestor to pay the custodian’s reasonable costs incurred in
producing the requested materials and to assess reasonable costs in the manner established by the
office of open records counsel.” The Office of Open Records is required to develop and maintain a
schedule of reasonable charges which is available on their website. The schedule sets per page copying
charges and outlines procedures for calculating labor charges.

4 Tenn. Code Ann. § 10-7-503(a)(1)(A)i).

5 Brennan v. Giles Cnty. Bd. of Educ., 2005 WL 1996625, at *5 (Tenn. Ct. App. Aug. 18, 2005).
6 Griffin v. City of Knoxville, 821 SW.2d 921, 924 (Tenn. 1991).

7 Tenn. Code Ann. § 10-7-503(a)(2)(A).

8 Tenn. Code Ann. § 10-7-503(a)(2)(B).

9 Tenn. Code Ann. § 10-7-503(a)(7)(B)(i).
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What Happens If We Don’t Respond Properly?*°
If the governmental entity fails to respond in the manner described by law that constitutes a denial
and the person making the request can then bring an action in circuit or chancery court.

Do We Have to Sort Through Files to Compile Information?!!

The law doesn’t require the entity to sort through files to compile information but the person
requesting such information must be allowed to inspect the non-exempt records.

What If a Record Does Not Exist?2
A record that doesn’t exist does not have to be created. However, if a record does exist but private
information has to be redacted, that does not constitute creating a new record and the record must

be redacted and produced if requested.*®

May We Require the Request to Be Written?'4
The law states that a records custodian may not require a written request or assess a charge to view
a public record unless required by law but may require a request for copies of public records to be
written or made on a form developed by the office of records counsel.

What if the Request Is Vague or Broad?®
Any request shall be sufficiently detailed to enable the records custodian to identify the specific

records to be located or copied.

Are There Exceptions?
Yes, there are some exceptions related to employee and student records, as outlined below.

10 Tenn. Code Ann. § 10-7-503(a)(3).
11 Tenn. Code Ann. § 10-7-503(a)(4).
12 Tenn. Code Ann. § 10-7-503(a)(4).
13 Tenn. Code Ann. § 10-7-503(a)(5).
14 Tenn. Code Ann. § 10-7-503(a)(7)(A)(i)-(ii).
15 Tenn. Code Ann. § 10-7-503(a)(4).
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Employee Records?®

State, county, municipal or other public employees, including former employee, or applicant to such
position, enjoy some protection under the law. The following personal information must be treated
as confidential:

e Home telephone and personal cell phone numbers;
e Bank account information;

e Social security number;

e Residential street address

e Driver license information except where driving or operating a vehicle is part of the employee’s
job or incidental to the employee’s job;

e The same information of immediate family members or household members;

Emergency contact information; and
Personal email addresses.

However, the government agency may not use the presence of this information in documents as an
excuse to deny access, and such information must be redacted whenever possible.'’

This general rule for public employees also applies to teachers except that teacher evaluations are
specifically addressed by statute. All records containing the results of individual teacher evaluations
administered pursuant to the policies, guidelines and criteria adopted by the State Board of
Education shall be treated as confidential.*® This exception does not prevent the local Board of
Education from utilizing the evaluations to fulfill their lawful function, including the release of such
records to parties conducting research.

How Must Student Records Be Handled???

The records of students in public educational institutions shall be treated as confidential. The law
clearly states that unless an employee of a school system is authorized to view this confidential
information, they may not view it. This includes information that relates to academic performance,
financial status of a student or the student’s parent or guardian, and medical or psychological treatment
or testing.

There is an exception for agencies authorized by the educational institution to conduct specific
research or otherwise authorized by the Board. Either the student or the parent/guardian of a minor
student attending any institution of elementary or secondary education, may consent to these records
released.

16 Tenn. Code Ann. § 10-7-504(f)
17 Tenn. Code Ann. § 10-7-504(f)
18 Tenn. Code Ann. § 10-7-504(a
19 Tenn. Code Ann. § 10-7-504(a

().
)(23).
)(4).
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The governing board of the institution and the department of education shall have access on a
confidential basis to such records as are required to fulfill their lawful functions otherwise, they too
are denied access.

Statistical information not identified with a particular student may be released to any person, agency,
or the public; and information relating only to an individual student’s name, age, address, dates of
attendance, grade levels completed, class placement, and academic degrees awarded may likewise be
disclosed.

May Any Student Informat on Be Released??°

Under the federal Family Educational Rights and Privacy Act (FERPA, K-12 student information
designated annually by the school district may be released (directory information, though parents
may still opt-out.

May Parents View Video Footage from School Bus Cameras??!

Beginning in 2019, Boards of Education must adopt a policy that allows parents to view photographs
or video footage collected from a camera or video camera inside a school bus. The law does not
require the installation of cameras, only that a policy establishing the viewing process be adopted if
there are one or more buses with a camera. The policy must require that footage be viewed under
the supervision of the Director/designee and establish the requisite duration for maintaining record
of footage. The policy must also comply with state and federal privacy laws. Best practice would be
to limit the viewing in duration and portion of the footage to the incident in question, if feasible and
practicable considering the technological capabilities of the school system.

20 Tenn. Op. Att'y Gen. No. 15-55 (July 2, 2015).
21 Tenn. Code Ann. § 49-6-2119.
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How Do Citizen’s Enforce Rights Guaranteed by the Open Records Law???

If a governmental entity denies access, a citizen is entitled to petition the circuit or chancery court
to obtain judicial review of the actions taken to deny access. The court may direct that the records
being sought be submitted under seal for review by the court and no other party. The decision of the
court constitutes a final judgment on the merits.

The official who denies access bears the burden of proof in such an action and the justification for
nondisclosure must be shown by a preponderance of the evidence. The court is required to render
written findings of fact and conclusions of law and may exercise full injunctive remedies and relief
and must broadly construe the law so as to give the fullest possible access to public records.

Is a Public Official Liable if She Releases Information That Causes Damage??®

That public official is not to be held criminally or civilly liable. However, if a public official knows
that a record is public and willfully refuses to disclose it, the court may assess all reasonable costs
involved in obtaining the record including attorneys’ fees against the governmental entity. The court
may consider guidance from the Office of Open Records counsel.

Are Minutes of a Governmental Entity Public Records BEFORE They Are Approved?

Generally, working papers and other temporary documents of a governmental entity are considered
public records, particularly when these documents lead to a final or permanent record. The key
difference is that temporary records may be scheduled for disposal as authorized.

22 Tenn. Code Ann. § 10-7-505(a)-(d).
23 Tenn. Code Ann. § 10-7-505(f)-(g).
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TSBA

Tennessee School Boards Association

About TSBA

A statewide non-profit organization, the Tennessee School Boards Association is a
federation of all the state’s school boards. It serves as an advocate for the interests
of Tennessee’s public school students and school districts and provides in-service
training and technical assistance for more than 950 Board of Education members.

TSBA was founded in 1939, and in 1953, the Tennessee General Assembly officially
recognized TSBA as the “organization and representative agency of the members of
school boards in Tennessee.”

l: TENNESSEE SCHOOL BOARDS ASSOCIATION

525 Brick Church Park Drive
Nashville, TN 37207
615-815-3900
www.tsba.net





