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Introduction

In Tennessee, one of the main state laws promoting local government transparency is the Open
Meetings law. This law ensures that meetings of governmental bodies, which includes local boards of
education, are conducted in a manner that is open and accessible to the public. The goal is to ensure
that the public has the ability to see and understand what governmental officials are doing and how
they are making decisions. This guide will cover how the Open Meetings law applies to local boards of

education.
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Open Meetings Overview

Before the Open Meetings Law was passed, many School Board and other government meetings
were conducted outside the public view. This was not always intentional. Often, the public was simply
not informed about the meeting. With the passage of the law in 1974, the legislature required that
meetings of School Boards, both regular and special, be open to the public. ?

This is an area of the law to which School Board members must pay special attention. If a Board
decision is made at a meeting that is in violation of the sunshine law, as it is commonly called, the
action may be determined “null and void.” 2

Despite straightforward language in the statute, much confusion exists regarding the provisions of
the Open Meetings Law and exceptions to the law that have been created by the courts and the
legislature. This section describes in detail the requirements of the law and discusses exceptions that
are relevant to School Board members.

Purpose

The purpose of the Open Meetings Law is to ensure that all citizens have an opportunity to be present
at public meetings. “The General Assembly declares it to be the policy of the state that the formation of
public policy and decisions is public business and shall not be conducted in secret.” 3

It is noteworthy to recognize that the law does not require that the public be given a chance to
participate in a public meeting. Rather, the law only requires that the public be given notice of the
public meeting and that all public meetings be held in public. Nothing prohibits a School Board from
conducting business if no member of the public shows up at a meeting for which adequate notice has
been given.

Meetings Defined

A meeting is defined as “the convening of a governing body of a public body to make a decision or

to deliberate toward a decision in any matter.” * A governing body consists of two or more members
who have the authority to make decisions for or recommendations to a public body on a policy

or administration. ®> Any regular or special meeting of the Board of Education during which Board
members deliberate toward or make a decision, whether formal action is taken or not, must be an open
meeting.

In 1989, a federal district court in Tennessee determined that the gathering of School Board members

1 Tenn. Code Ann. § 8-44-101.

2 Tenn. Code Ann. § 8-44-105.

3 Tenn. Code Ann. § 8-44-101(a).

4 Tenn. Code Ann. § 8-44-102(b)(2).

5 Tenn. Code Ann. § 8-44-102(b)(1)(A).
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at the Superintendent’s house before the regularly scheduled Board meeting was not a “meeting”

in violation of the sunshine law. The court in Bundren v. Peters stated, “Although the kind of social
gathering that occurred . . . could easily be utilized to circumvent the spirit and letter of the Open
Meetings Act, the evidence was clear that while the [Superintendent] may have spoken with two-to-
three, perhaps four, members of the seven-member Board about some public business, he did not
speak individually or in a group to all members or even about the same topics.”® The court found that
the Superintendent “manipulated the Board to the precipice of a violation but the Board did not go
over the edge by deliberating or deciding public business.” 7

Chance Meeting

According to T.C.A. § 8-44-102(c), a chance meeting is not considered a public meeting. However, “no
such chance meetings ... shall be used to decide or deliberate public business in circumvention of the
spirit or requirements of [the Open Meetings Law].” 8 Board members who run into each other at the
grocery store, for example, can comment generally on a Board meeting, but they should not discuss
items that are to be decided on or be deliberated by the Board.

On-Site Inspection

T.C.A. § 8-44-102(b)(2) states that “meeting does not include any on-site inspection of any project or
program.” If two or more Board members decide to inspect the building of a new school, for example,
this is not a public meeting.

Committee Meetings

Committee meetings also fall within the definition of public meetings. In Dorrier v. Dark, the Board
took action against a tenured teacher in a closed session, which violated the Open Meetings Act.

The Tennessee Supreme Court defined a public body as a “board, commission, committee, agency,

or authority . . . whose members have authority to make decisions or recommendations on policy or
administration affecting the conduct of the business of the people”.’ A committee consisting of Board
members has authority to make decisions or recommendations and thus would be subject to the Open
Meetings Act.

6 Bundren v. Peters, 732 F. Supp. 1486, 1500 (E.D. Tenn. 1989).
7 Id. at 1501.

8 Tenn. Code Ann. § 8-44-102(c).

9 Dorrier v. Dark, 537 S.\W.2d 888, 892 (Tenn. 1976).
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Board Retreats

Similarly, board retreats are also considered public meetings and must be open to the public. In Neese

v. Paris Special School District, the superintendent and four board members met at a resort in Kentucky,
where they discussed issues relating to the school district. The court held that the retreat was a meeting
under the law because the board members deliberated toward making a decision.®

Adequate Notice

The statute requires that notice be given of a board meeting, and that notice should be “adequate.” **

The courts have determined that the question of what is “adequate” depends on the totality of the
circumstances. “Adequate public notice means adequate notice under the circumstances, or such notice
based on the totality of the circumstances as would fairly inform the public.” 2

In one Tennessee case, Neese v. Paris Special Sch. Dist., the Court of Appeals held that a misleading
notice is inadequate. In that case, the Board of Education had taken a retreat to discuss an important
educational concept, clustering, that was being considered in its schools. Announcement of the retreat
was given at a regular Board meeting, although the minutes did not reflect the announcement. A

local radio station also reported that the Board voted to hold a retreat. The Board’s normal practice

of notifying the public of its regular meetings was to report the date, time, and general agenda of the
meeting to three media representatives in town: the local newspaper and two radio stations.

The court stated that to be “adequate,” the notice should have indicated that the clustering concept was
going to be discussed at the retreat. “Certainly ‘adequate public notice under the circumstances’ is not
met by misleading notice.”*® This case should not be interpreted to say that Boards of Education must
indicate specifically all the items to be discussed at an upcoming Board meeting. The court felt that the
“clustering” concept was so politically significant that, to be fair, the Board needed to inform the public
that it was going to be the primary subject of the retreat. Every Board of Education should adopt a policy
that specifies what is “adequate” notice for its regular and special meetings.

Minutes

The Open Meetings Law requires that minutes of a public meeting “shall be promptly and fully recorded,
shall be open to public inspection, and shall include . . . a record of persons present, all motions, proposals
and resolutions offered, the results of any votes taken, and a record of individual votes in the event of a
roll call."*

10 Neese v. Paris Special Sch. Dist., 813 SW.2d 432, 435 (Tenn. Ct. App. 1990).
11 Tenn. Code Ann. § 8-44-103.

12 Memphis Pub. Co. v. City of Memphis, 513 SW.2d 511, 513 (Tenn. 1974).
13 Neese, 813 S.W.2d at 436.

14 Tenn. Code Ann. § 8-44-104(a).
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No Secret Votes
Additionally, the Open Meetings Law requires that all votes be public. This means that votes must be
taken by a public voice vote, public ballot, or public roll call. Secret votes or ballots are not allowed.*>

Violations of the Law

Any action taken at a meeting that is in violation of the Open Meetings Law shall be void and of no
effect unless it involves a legal commitment affecting the public debt of the school board. ¢ The courts
may issue injunctions, impose penalties, and take other necessary action to enforce the law.

Exceptions to the Law

There are two exceptions to the Open Meetings Law that are relevant to school boards. The first is
based on attorney-client privilege and was created by the Tennessee Supreme Court. By contrast, the
second exception for school safety plans, comes from a statute created by the General Assembly.

The Tennessee Supreme Court has carved out the main exception to the law based on the attorney-
client privilege. In Smith County Education Association v. Anderson, the court stated that meetings
between a School Board and its attorney during which discussion of present litigation takes place

may be held in private. School Board members may provide their attorney with facts and information
regarding the lawsuit. The school board attorney may advise the School Board about legal ramifications
of the facts. But the court emphasized that the exception is limited, “once any discussion, whatsoever,
begins among the members of the public body regarding what action to take based upon advice of
counsel, whether it be settlement or otherwise, such discussion shall be open to the public and failure
to do so shall constitute a clear violation of the Open Meetings Act.” ¥/

In Van Hooser v. Warren County Board of Education, the court extended the exception created in the
Smith County case. *® In addition to attorney-Board discussions involving actual litigation, the court held
that attorney-Board discussions of pending controversy could be held in private. Pending controversy
was defined by the court as controversy that was likely to result in litigation. Tennessee’s courts have
since affirmed that decision in Baltrip v. Norris. **

The second exception was established by the General Assembly and also relates to the need to keep
certain topics discussed by the Board of Education private. T.C.A. § 49-6-804(c) establishes, “Any
meeting concerning school security, the district-wide school safety plans or the building-level school
safety plans shall not be subject to the open meetings laws.” This statute goes on to state that while
the meeting will not be open to the public, notice of the meeting must still be provided. Further, the
law prohibits any discussion or deliberation of other topics during such a meeting.

15 Tenn. Code Ann. § 8-44-104(b).

16 Tenn. Code Ann. § 8-44-105.

17 Smith Cnty. Educ. Asso. v. Anderson, 676 SW.2d 328, 334 (Tenn. 1984).
18 Van Hooser v. Warren Cnty. Bd. of Educ., 807 SW.2d 230 (Tenn. 1991).
19 Baltrip v. Norris, 23 S\W.3d 336, 341-42 (Tenn. Ct. App. 2000).
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Public Comment

Under Tennessee, a Board must set aside a period for public comment to “provide the public with the
opportunity to comment on matters that are germane to the items on the agenda for the meeting.” 2°
The Board may impose reasonable restrictions on the public comment period, such as the length of
the period, the number of speakers, and the length of time each speaker will be allowed to provide
comment. In addition, the Board can require advance notice from individuals wishing to speak.

However, the Board is not required to reserve time for public comment when conducting a disciplinary
hearing for a person whose profession falls within the jurisdiction of the Board or when the meeting
has no actionable items on the agenda. %!

The Sixth Circuit has held that certain restrictions on public comment periods can violate the First
Amendment. In Ison v. Madison Local School District, an individual was prevented from speaking at

a board meeting and escorted out under a policy prohibiting “personally directed,” “abusive,” or
“antagonistic” speech.?? The court found these terms to be vague and subjective, enabling school
board members to engage in viewpoint discrimination by silencing criticism. Prohibiting speech merely
because it opposes or offends violates the First Amendment. 22 Restrictions on the public comment
period be administered in a viewpoint-neutral manner. The court did, however, uphold the board’s
procedural rule speakers to register two days in advance. Content and viewpoint-neutral restrictions
such as this qualify as reasonable time, place, and manner restrictions, which do not infringe First
Amendment rights.

20 Tenn. Code Ann. § 8-44-112.
21 Tenn. Code Ann. § 8-44-112(d).
22 Ison v. Madison Loc. Sch. Dist. Bd. Of Educ., 3 F.4th 887, 891 (6th Cir. 2021).

23 Id. at 895.
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FAQs

How Long Has Tennessee Had a “Sunshine Law”?

“The general assembly hereby declares it to be the policy of this state that the formation of public policy
and decisions is public business and shall not be conducted in secret.” With those words in 1974, the
Tennessee General Assembly ushered in a new era of open government in Tennessee that is still being
refined today. The “Open Meetings Act”, more commonly referred to as the “Sunshine Law”, has been the
subject of heated debate ever since its passage.

What Is an Open Meeting?

The law provides a relatively simple and straightforward definition of an open meeting. “All meetings of
any governing body are declared to be public meetings open to the public at all times.” 2° On its face the
meaning seems clear, but the law has been subject to many challenges over the years. Essentially, any

time there are two of more board members discussing a topic that the Board might vote on, the Open
Meetings law should be adhered to.

Are We Required to Give Notice?

The law requires that Boards give adequate public notice of all meetings. A governmental body

is also required to give adequate public notice of special meetings “not previously scheduled by
statute, ordinance, or resolution, or for which notice is not already provided by law.” 2¢ These notice
requirements are in addition to, and not in substitution of, any other notice required by law.” %’

Are Meeting Minutes Required?

The law states that “minutes of a meeting of any such governmental body shall be promptly and fully
recorded, shall be open to public inspection, and shall include, but not be limited to, a record of persons
present, all motions, proposals and resolutions offered, the results of any votes taken, and a record of
individual votes in the event of roll call.” 2 Additionally, all votes must be by public vote, public ballot,

or public roll call because secret votes, ballots, or roll calls are prohibited. ?” There are a number of
opinions, legal and otherwise, as to how detailed minutes should be. The law requires the specific items

listed above to be included in your minutes and beyond that it is a local decision as to how sparse or
detailed your minutes will be.

24 Tenn. Code Ann. § 8-44-101(a).
25 Tenn. Code Ann. § 8-44-102(a).
26 Tenn. Code Ann. § 8-44-103(b).
27 Tenn. Code Ann. § 8-44-103(c).
28 Tenn. Code Ann. § 8-44-104(a).
29 Tenn. Code Ann. § 8-44-104(b).
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How Is the Open Meetings Law Enforced?

As with so many other laws, to enforce the Sunshine Law we must turn to the courts. The law
states that the circuit courts, chancery courts, and other courts which have equity jurisdiction,
have jurisdiction to issue injunctions, impose penalties, and otherwise enforce the law. This
means that a court could require the Board to submit to monitoring of their actions for a
period of time to ensure that they continue to follow state law. Additionally, should the court
find that there was a violation, Boards and Board Members may be placed under a permanent
injunction to not violate this law. Each separate occurrence of such meetings not held in
accordance with state law constitutes a separate violation.
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TSBA

Tennessee School Boards Association

About TSBA

A statewide non-profit organization, the Tennessee School Boards Association is a
federation of all the state’s school boards. It serves as an advocate for the interests
of Tennessee’s public school students and school districts and provides in-service
training and technical assistance for more than 950 Board of Education members.

TSBA was founded in 1939, and in 1953, the Tennessee General Assembly officially
recognized TSBA as the “organization and representative agency of the members of
school boards in Tennessee.”

l: TENNESSEE SCHOOL BOARDS ASSOCIATION

525 Brick Church Park Drive
Nashville, TN 37207
615-815-3900
www.tsba.net



