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School Law: Federal, State, and Local
Understanding school law can be complicated
at times because every level of government
is involved: federal, state, and local. It is easy
to get lost in the complexity of the subject,
and there are instances where you may feel
like you have reached a dead end. If you want
to find your way out, you need to gain an
understanding of the sources of school law and
how they interact.
There are three main sources of school law:
constitutions, statutes, and the courts. The
federal Constitution does not expressly mention
public education, so in many cases the decision
to provide an education is left up to the states.
When creating a system of public education,
however, states must ensure they meet the
requirements of the First (freedom of speech),
Fourth (due process), and Fourteenth (equal
protection) Amendments.

Public Education in Tennessee
In 1978, Tennessee voters adopted the current
language found in Article 11, Section 12 of the
Tennessee Constitution. This small paragraph is
the foundation of Tennessee’s education system:

“The State of Tennessee recognizes the
inherent value of education and encourages
its support. The General Assembly shall
provide for the maintenance, support and
eligibility standards of a system of free public
schools. The General Assembly may establish
and support such postsecondary educational
institutions, including public institutions of
higher learning, as it determines.”
The state senators and representatives that
make up the General Assembly have enacted
numerous laws to carry out their responsibilities.
Many of the laws that impact education in our
state are found in Tennessee Code Annotated
Title 49.

Additionally, the General Assembly established
the State Board of Education and Department
of Education to enforce the administrative
requirements found in state law. The State
Board of Education has the authority to
implement policies and rules and regulations/
minimum standards that all districts must follow.
They have also delegated certain functions to
local Boards of Education by requiring them to
adopt policies on certain subjects.
While the federal government has limited
authority over a state’s education system, it
has developed several statutes that encourage
states to take certain actions. Two major pieces
of legislation are the Elementary and Secondary
Education Act (ESEA) and the Individuals with
Disability Education Act (IDEA). States and
districts must adhere to the requirements of
these federal laws in order to receive federal
funds for education. The federal government has
also delegated rulemaking authority to certain
agencies such as the federal Department of
Education. These rules can be found in the Code
of Federal Regulations.
The final piece to the puzzle is the courts. The
judicial system is responsible for interpreting
constitutions, statutes, rules, regulations, and
policies to ensure they meet the requirements
established under our constitutions. In
Tennessee, the chancery and circuit courts
hear cases dealing with education issues. Their
decisions can be appealed to the Court of
Appeals and the Tennessee Supreme Court.
Federal districts courts also settle disputes, and
their decisions can be appealed to the sixth
Circuit Court of Appeals and the US Supreme
Court.
As you can see, school law is very intricate
and involves many different actors. Having a
solid foundation of school law will help you
understand the relevant legal parameters and
make decisions as a board member.
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Duties and Powers of the Board,
Superintendent, and Local Legislative
Body
Governance by an elected Board of Education
is often a difficult task. It essentially involves
balancing the needs and interests of a school
district’s many stakeholders, including the
local funding bodies, the superintendent,
taxpayers, parents, teachers and other
employees, and the community at large. It
requires working with other elected officials
with whom you may or may not share points
of view. To successfully accomplish this task,
a School Board member must have a working
knowledge of the laws that apply to local
education agencies in Tennessee and how
those laws affect everything the Board does.
The educational system in Tennessee was
devised by the General Assembly, and the
statutes supporting the system are found in
volume 9, Title 49 of the Tennessee Code
Annotated. The legislature determined who
would be the major players involved in the
administration and operation of education and
gave each of the players a series of duties and
responsibilities.

State Board of Education
At the state level, the principal players include
the State Department of Education and the
State Board of Education. The State Board of
Education is primarily a policy-making body
that is responsible for establishing, among
other policies, policies such as those related
to curriculum, evaluations of schools and
teachers, use of public funds, censure and
certification of teachers, and graduation
requirements. The State Board is also
responsible for studying differing aspects of

the public schools, maintaining a master plan
for the development of education, and issuing
reports on education, (TCA 49-1-302).

Department of Education
The legislature also created the Department
of Education at the state level. The chief
executive officer of the department is the
commissioner of education, who is appointed
by the governor. The commissioner of
education is required to perform duties as
assigned by law, and he/she is also responsible
for the implementation of law or policies
established by the General Assembly or the
State Board of Education.
Among the commissioner’s other duties
are to employ and supervise department of
education personnel, to distribute forms for all
reports required by law, to compile statistical
information, to make required reports to the
governor and comptroller, to issue teaching
licenses, to approve evaluation plans of local
education agencies, to purchase uniform
liability insurance for nonteaching personnel
employed by local education agencies, and
to conduct a program of public information
concerning public schools. The commissioner
may also grant waivers to schools that feel
hindered by a state law or regulation.
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Mandatory Duties of Local Board - TCA 49-2-203(a)
Duties of the Board
TCA 49-2-203 (EIA)

• Mandatory duties
• Permissive powers
• Prohibited acts
Management and Control
The legislature has stated that one of the
duties of the Board of Education is to manage
and control all public schools established
under its jurisdiction. Generally speaking,
this gives the Board of Education the primary
authority over school matters.

Employment
The local Board has the duty to elect, upon
the recommendation of the superintendent,
teachers who have attained or are eligible for
tenure and fix the salaries of and make written
contracts with the teachers.

shall contract for the construction of school
buildings valued at greater than $10,000
unless competitive bids have been made.
Recent legislation has allowed some boards
to increase this amount to $25,000. Boards of
Education are not required to competitively
bid for professional services.

Budget Preparation
The Board of Education is required to prepare
a budget and to submit it to the appropriate
legislative body. The law also provides that in
the absence of a timeline established by the
local funding body and County School Board,
the County Board of Education shall submit
a proposed budget to the county legislative
body no later than May 1. If an agreed-upon
time line is established, state law provides that
the County Board of Education shall submit
its budget to the county legislative body no
later than forty-five days prior to the July
term or forty-five days prior to the actual date
the budget is to be adopted by the county
legislative body if such adoption is scheduled
prior to July 1.

The Board has the duty to authorize positions,
set salary schedules, and appoint dismissalhearing officers to hold hearings for tenured
employees. The Board does not, however,
approve personnel decisions such as employee
hiring, transfers, etc. No member of any
local Board of Education shall be eligible for
election as a teacher or any other position
under the Board carrying with it any salary or
compensation.

• Manage and control

Purchasing

• Grant tenure

The Board may purchase supplies, furniture,
fixtures, and materials of every kind. All
expenditures for such purchases estimated to
exceed $10,000 must be made by competitive
bids. Furthermore, no Board of Education

Mandatory Duties
• Appoint superintendent
• Establish policies
• Adopt budget
• Elect chairman
• Fix salaries
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Students
The Board of Education has several duties
regarding students. The law gives the Board
the duty to discipline students after a hearing
(this can also be accomplished by a Student
Discipline Hearing Authority) and the duty
to establish standards and policies governing
student attendance.

Permissive Powers
• Consolidate schools
• Employ legal counsel
• Establish child care programs
• Lease buildings

Minutes, Policies
The law requires Boards of Education to
prepare minutes of each Boards of Education
meeting and mail copies to the members of
the Board. TCA 49-2-207 requires the local
Boards of Education to compile and publish an
official operating policy pamphlet, which must
be reviewed at least once every two years.

Discretionary Authority
The local Board of Education also has
discretionary authority and duties, which
include the following:
• The power to consolidate schools
• The power to require students and
employees suspected of having a
communicable disease to have a physical
examination
• To establish night schools
• To determine the use of school property by
the public
• To dispose of property
• To establish and operate before-and-after
school safety patrols
• To hire legal counsel

Board-Attorney Relationship
Under Tenn. Code Ann. § 49-2-203(b)(5),
the board of education has the ability to
employee legal counsel to advise or represent
the board. The board attorney represents the
board as a corporate body, not as individual
board members. Generally, the board retains
legal counsel through an engagement letter
and pays for legal services in two main ways:
through a retainer fee, or a per-hour fee. The
engagement letter with the board attorney
will specify how the Board will contact the
attorney and what services are covered. In
certain instances, an attorney may also be
appointed by an insurance carrier to represent
the board in certain actions. The attorney
will work with the Board to determine the
extent of the attorney-client relationship, and
the process of submitting requests for legal
consultation.

Superintendent Duties
The superintendent is the top executive
(“CEO”) in the school district and implements
the School Board’s vision by making
day-to-day decisions about educational
programs, spending, staff, and facilities.
The superintendent hires, supervises, and
manages the central staff and principals.
The superintendent must also respond to
the demands of all the other constituencies
and interest groups in the district: teachers,
students, parents, staff, advocates, and the
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community at large. She or he must consider
how to use the financial and human resources
of the district in order to achieve the best
results. While always being mindful of
competing demands, a great superintendent
should be guided by what is best for all
students.
In TCA. 49-2-301, the Board of Education is
given the responsibility of assigning to the
superintendent several duties, including the
following (see chart on the following pages):
• To act for the Board in seeing that the laws
relating to schools are faithfully executed
• To attend all meetings of the Board of
Education
• To keep records of Board proceedings and
receipts and disbursements of public funds
• To make recommendations to the board
• To have general supervision of the schools
• To prepare reports on attendance, on
receipt and expenditure of funds, and
on misappropriation of funds, reports
requested by the commissioner of
education, and reports to prepare the
school budget
• To keep personnel records, licenses, and
contracts

School Law

TSBA

School Law

Legal Authority of Superintendents
Subject
Hiring

Transfers

Dismissal

Superintendent’s Authority
... employ all persons for positions that have
been authorized and funded by the local
Board of Education.

... transfer personnel from one position to
another within the system.

... may dismiss any nontenured employee
for any lawful reason consistent with board
policies

Resignation

... accept the resignation of employees
without the approval of the board.

Tenure

... recommend teachers eligible for
tenure to the board. Tenure may not be
awarded without the superintendent’s
recommendation and Board approval.

Nonrenewal

... may nonrenew any nontenured employee
without Board approval.
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Legal Authority of Superintendents
Subject

Superintendent’s Authority

Assignments in Schools

... assign personnel to schools. Principals are
authorized to make decisions regarding the
specific duties of all personnel assigned to
the schools.

Principals’ Contracts

... must establish a written employment
contract with principals. The contract shall
include specific duties and performance
standards.

Teachers’ Contracts

... must make a written contract with the
teachers at a fixed salary per month before
the teachers enter upon their duties.

Leaves of Absence

... may approve leaves of absence in accordance with laws, policies, and contracts.

Subsitute Teachers

... employed by the director of schools or
third-party contractor.
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School Boards and County Legislative Bodies
County government is a creation of the state of
Tennessee. The skeleton of county government
is established in the state constitution,
providing a basic framework for governance.
For those elements not spelled out in the
constitution, the Tennessee Code builds upon
the framework set out in the constitution
and starts putting the “meat on the bones.”
In addition to the Tennessee Constitution
and the Tennessee Code, there are other acts
of the Tennessee General Assembly called
“private acts,” which are adopted by the state
legislature and ratified locally by either the
voters or the county legislative body. These
private acts cannot conflict with the general
state law but can provide additional details in
areas where the state laws are silent. Private
acts may establish the structure of certain
departments (such as a highway department)
or set forth county procedures for budgeting
or purchasing.

Local Boards and Legislative Bodies
LEA

Adopt and
present to LLB

Responsibility

LLB

BUDGET

Approve or
reject total
budget
Levy taxes

TCA § 49-2-101 addresses the duties and
powers of the county legislative body. These
primarily deal with budgetary and financial
powers such as considering and adopting a
school budget, providing necessary funds for
the adopted budget, requiring the Board of
Education to make reports on receipts and
expenditures, issuing bonds, and levying taxes.
Noticeably absent is any authority or duty to
engage in the administration of the school
system.

The law specifically assigns the responsibility
of the operation of the public schools to
the Board of Education. Authority is granted
to the Board in dealing with several matters
such as personnel, finance, students, facilities,
etc. These sections of Tennessee law express
the legislative intent that these two bodies
are charged with differing duties and are not
empowered to undertake responsibilities
outside their statutory scope.

Local Boards and Legislative Bodies
LEA
Submit
periodic
reports

Responsibility

LLB

REPORTS
1. Financial

Accept periodic
reports
2. School Needs
3. Progress

Tennessee case law also offers some guidance
on this issue. The Tennessee Supreme Court
held in the case of Mosier v. Thompson, 393
S.W.2d 734 (Tenn. 1965), that

the power and jurisdiction of quarterly
courts (now the county legislative
bodies) is set out by statute and it has
long been the policy of this State that
such enabling statutes are strictly
construed. It has been held repeatedly
that the county court, whether
quorum or quarterly, has only such
powers and jurisdiction as are vested
in it by statute.
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Local Boards and Legislative Bodies
LEA
Make
purchases
Order
warrants

Responsibility

FISCAL
AUTHORITY

LLB
Examine
accounts
Monitor
budgets

In the case of Wright v. State, 106 S.W.2d
866 (Tenn. 1937), the court held that powers
entrusted to county courts emanate from
the legislature alone and a power claimed
by a county court that is not conferred by
the legislature does not exist. Finally, the
Tennessee Court of Appeals in Morgan County
Board of Commissioners v. Morgan County Board
of Education, No. 03A01-9308-CV-00290
(Tenn. Ct. App. 1994) citing State ex rel. Boles v.
Groce, 280 S.W. 27 (Tenn. 1926) stated that

the county board of education is a
separate and distinct entity from that
of the county court, created by the
state, with well defined duties and
powers, over which the county court
has no supervisory jurisdiction.
Local Boards and Legislative Bodies
LEA

Responsibility

Plan and
propose
construction
Select site
Award
contracts

BUILDINGS

LLB

Provide funding
Issue bonds

Rutherford County Board of Education v.
Rutherford County Commission - “It is the
responsibility of the Rutherford County Board
of Education to plan, locate, erect and furnish
public schools in Rutherford County and
that the Rutherford County Commission was
without authority to direct the Rutherford
County Public Buildings Authority to act in this
respect.”
In summary, the statutory scheme crafted
by the legislature to govern local education
matters distinguishes those powers bestowed
on Boards of Education and those given to
local legislative bodies.

Local Boards and Legislative Bodies
LEA

Responsibility

LLB
Fill vacancies

ELECTIONS
APPOINTMENTS

Reapportion
Transition plan
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State Mandates
BUDGET DATES
May 1		

LEA submits a proposed budget to CLB

July 1		

Adopted budget implemented or continuation budget enacted

August 31

County LEA budgets are enacted by operation of law

October 1

Continuation budget invalid

MAINTENANCE OF EFFORT REQUIRED
No reduction in local funding shall be permitted (TCA 49-2-203)
SUPPLANTING OF FUNDS PROHIBITED
State funds cannot be used to supplant either directly or indirectly any 			
local current operation funds
LOCAL MATCH REQUIRED
Instructional salaries and wages components
Instructional benefits components			
Classroom components				
Nonclassroom components				

70/30
70/30
75/25
50/50

CLASS SIZE LIMITATIONS
Grades		
K-3			
4-6			
7-12			
Voc. Ed.		

Average		
Maximum Size
20				
25
25				
30
30				
35
25				
25
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Legal Reference
Materials
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Statutory Responsibilities of the Board
from Tennessee Code Annotated
49-2-203
(a) It is the duty of the local board of
education to:
(1) Elect, upon the recommendation of
the director of schools, teachers who have
attained or are eligible for tenure and fix
the salaries of and make written contracts
with the teachers;
(A) No individual shall be elected to an
interim contract unless the individual so
elected is to fill a vacancy created by a
leave of absence as set forth in § 49-5702;
(B) All contracts with educational
assistants will be for nonteaching
positions;
(C) Educational assistants shall be subject
to direct supervision of certificated
teachers when directly involved in the
instructional program; and
(D) No member of any local board of
education shall be eligible for election
as a teacher or any other position under
the board carrying with it any salary or
compensation;
(2) Manage and control all public schools
established or that may be established
under its jurisdiction;
(3)(A) Purchase all supplies, furniture,
fixtures and material of every kind through
the executive committee;
(B) All expenditures for such purposes

may follow the prescribed procedures of
the LEA’s respective local governing body,
so long as that body, through its charter,
private act or ordinance has established a
procurement procedure that provides for
advertisement and competitive bidding,
except that, if a newspaper advertisement
is required, it may be waived in case
of emergency. If the LEA chooses not
to follow the local governing body’s
purchasing procedures, all expenditures
for such purposes estimated to exceed
ten thousand dollars ($10,000) or more
shall be made on competitive bids, which
shall be solicited by advertisement in
a newspaper of general circulation in
the county, except that the newspaper
advertisement may be waived in the
event of emergency. School districts that
have a purchasing division may use a
comprehensive vendor list for the purpose
of soliciting competitive bids; provided,
that the vendors on the list are given
notice to bid; and provided, further, that
the purchasing division shall periodically
advertise in a newspaper of general
circulation in the county for vendors and
shall update the list of vendors following
the advertisement;
(C) If the LEA chooses not to follow
the local governing body’s purchasing
procedures, all purchases of less than ten
thousand dollars ($10,000) may be made
in the open market without newspaper
notice, but shall, whenever possible, be
based upon at least three (3) competitive
bids;
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(D)(i) For construction of school buildings
or additions to existing buildings, the LEA
may follow prescribed procedures of its
respective local governing body, so long as
that body, through its charter, private act or
ordinance has established a procurement
procedure that provides for advertisement
and competitive bidding. If the LEA
chooses not to follow the local governing
body’s procedure, the board shall contract,
following open bids, for the construction
of school buildings or additions to existing
buildings, the expenditure for which is in
excess of ten thousand dollars ($10,000).
Public notice shall be given at least ten
(10) days in advance of accepting bids
for the construction, and the board shall
award the contract to the lowest and best
bidder. Whether following local governing
body procedures or those set forth in this
subdivision (a)(3)(D)(i), in the event no bid
is within the budgetary limits set by the
board for the construction, the board may
negotiate with the lowest and best bidder
to bring the cost of the construction within
the funds available, with the approval of the
commissioner of education;
(ii) Construction management services
that are provided for a fee and that
involve preconstruction and construction
administration and management services
are deemed to be professional services
and may be performed by a qualified
person licensed under title 62, chapter 6.
Construction management services are
to be procured for each project through
a written request for proposals process
through advertisement made pursuant to
subdivision (a)(3)(B). A board may include,
in a single written request for proposal
process, new school construction or
renovation projects at up to three (3) sites,
if construction at all sites will occur at
substantially the same time. The written
request for proposals process will invite
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prospective proposers to participate and
will indicate the service requirements
and the factors used for evaluating the
proposals. The factors shall include the
construction manager’s qualifications and
experience on similar projects, qualifications
of personnel to be assigned to the project,
fees and costs or any additional factors
deemed relevant by the procuring entity
for procurement of the service. Cost is not
to be the sole criterion for evaluation. The
contract for such services shall be awarded
to the best qualified and responsive
proposer. A construction manager is
prohibited from undertaking actual
construction work on a project over which
the construction manager coordinates or
oversees the planning, bid or construction
phases of the project, except in instances
where bids have been solicited twice
and no bids have been submitted. If the
construction manager can document that
a good faith effort was made in each bid
solicitation to obtain bids and no bids were
received, then the construction manager
may perform the construction work at a
price agreed upon by the construction
manager, the architect and the owner of
the project. A school system, at its own
discretion, may perform work on the project
with its own employees, and may include
the coordination and oversight of this work
as part of the services of the construction
manager. Sealed bids for actual construction
work shall be opened at the bid opening
and the names of the contractors and their
bid amounts shall be announced;
(iii) Construction management agent or
advisor services for the construction of
school buildings or additions to existing
buildings in accordance with subdivision (a)
(3)(D)(ii) may be performed by:
(a) A general contractor licensed in
Tennessee pursuant to title 62, chapter
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6; provided, that none of such services
performed by a general contractor
involve any of the services exempt from
the requirements of title 62, chapter 6
as “normal architectural and engineering
services” under § 62-6-102(4)(B) or (C),
unless, with regard to the performance
of any services defined as normal
architectural and engineering services,
the general contractor is also licensed as
an architect or engineer under title 62,
chapter 2; or
(b) An architect or an engineer licensed
pursuant to title 62, chapter 2; provided,
that none of such services performed by
an architect or engineer involve any of
the services required to be performed
by a contractor within the definition of
“contractor” under § 62-6-102, unless
with regard to the performance of any
services included within the definition of
contractor, the architect or engineer is
also licensed as a contractor under title
62, chapter 6;
(iv) Construction work that is under
the coordination and oversight of a
construction manager shall be procured
through competitive bids as provided in
this subsection (a);
(E) No board of education shall be
precluded from purchasing materials and
employing labor for the construction of
school buildings or additions to school
buildings;
(F) Subdivisions (a)(3)(B), (C) and (E)
apply to local boards of education of
all counties, municipalities and special
school districts; provided, however, that
subdivisions (a)(3)(B) and (C) shall not
apply to purchases by or for a county’s
or metropolitan government’s board of
education in counties with a population
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of not less than two hundred thousand
(200,000), according to any federal census,
so long as the county, through county or
metropolitan government charter, private
act, or ordinance, establishes a procedure
regarding purchasing that provides for
advertisement and competitive bidding
and sets a dollar amount for each purchase
requiring advertisement and competitive
bidding; and provided, further, that
purchases of less than the dollar amount
requiring advertisement and competitive
bidding shall, wherever possible, be based
upon at least three (3) competitive bids.
Subdivision (a)(3)(D) applies to county and
municipal boards of education;
(G)(i) Notwithstanding any law to the
contrary, contracts for energy-related
services that include both engineering
services and equipment, and have as their
purpose the reduction of energy costs
in public schools or school facilities shall
be awarded on the basis of recognized
competence and integrity and shall not be
competitively bid;
(ii) In the procurement of engineering
services under this subdivision (a)(3)(G),
the local board may seek qualifications
and experience data from any firm or
firms licensed in Tennessee and interview
such firm or firms. The local board shall
evaluate statements of qualifications
and experience data regarding the
procurement of engineering services,
and shall conduct discussions with such
firm or firms regarding the furnishing of
required services and equipment and
then shall select the firm deemed to be
qualified to provide the services and
equipment required;
(iii) The local board shall negotiate a
contract with the qualified firm for
engineering services and equipment
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at compensation which the local board
determines to be fair and reasonable to
the LEA. In making such determination,
the local board shall take into account
the estimated value of the services to be
rendered, the scope of work, complexity
and professional nature thereof and the
value of the equipment;
(iv) Should the local board be unable to
negotiate a satisfactory contract with the
firm considered to be qualified, at a price
determined to be fair and reasonable,
negotiations shall continue with other
qualified firms until an agreement is
reached;
(v) A local board having a satisfactory
existing working relationship for
engineering services and equipment under
this subdivision (a)(3)(G) may expand the
scope of the services; provided, that they
are within the technical competency of
the existing firm, without exercising this
subdivision (a)(3)(G); and
(vi) This subdivision (a)(3)(G) shall not
prohibit or prevent the energy efficient
schools council from establishing required
design criteria in accordance with industry
standards;
(4) Order warrants drawn on the county
trustee on account of the elementary and the
high school funds, respectively;
(5) Visit the schools whenever, in the
judgment of the board, such visits are
necessary;
(6) Except as otherwise provided in this title,
dismiss teachers, principals, supervisors
and other employees upon sufficient proof
of improper conduct, inefficient service or
neglect of duty; provided, that no one shall
be dismissed without first having been given
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in writing due notice of the charge or charges
and an opportunity for defense;
(7) Suspend, dismiss or alternatively place
pupils, when the progress, safety or efficiency
of the school makes it necessary or when
disruptive, threatening or violent students
endanger the safety of other students or
school system employees;
(8) Provide proper record books for
the director of schools, and should the
appropriate local legislative body fail or refuse
to provide a suitable office and sufficient
equipment for the director of schools, the
local board of education may provide the
office and equipment out of the elementary
and the high school funds in proportion to
their gross annual amounts;
(9)(A)(i) Require the director of schools and
the chair of the local board of education to
prepare a budget on forms furnished by the
commissioner, and when the budget has been
approved by the local board, to submit the
budget to the appropriate local legislative
body. The director of schools and the chair
of the local board of education shall prepare
a budget according to the revenue estimates
and revenue determinations made by the
county legislative body under § 49-2-101(1)
(D);
(ii) No LEA shall submit a budget to the local
legislative body that directly or indirectly
supplants or proposes to use state funds to
supplant any local current operation funds,
excluding capital outlay and debt service;
(B)(i) Notwithstanding any other law to the
contrary, for any fiscal year, if state funding
to the county for education is less than state
funding to the county for education during
the fiscal year 1990-1991 or less than the
previous fiscal year’s state funding to the
county for education, except that a reduction
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in funding based on fewer students in the
county rather than actual funding cuts
shall not be considered a reduction in
funding for purposes of this subdivision (a)
(9)(B)(i), local funds that were appropriated
and allocated to offset state funding
reductions during any previous fiscal year
are excluded from this maintenance of
local funding effort requirement;
(ii) It is the intent of subdivision (a)(9)(B)
(i) to allow local governments the option
to appropriate and allocate funds to
make up for state cuts without being
subject to a continuation of funding effort
requirement as to those funds for any
year during which the state reinstates the
funding or restores the previous cuts, and
during any subsequent year should the
state fail to restore the funding cuts;
(C) Subdivision (a)(9)(A)(ii) shall not apply to
a newly created LEA in any county where
the county and city schools are being
combined for a period of three (3) years
after the creation of the LEA. The county
board of education shall submit its budget
to the county legislative body no later than
forty-five (45) days prior to the July term or
forty-five (45) days prior to the actual date
the budget is to be adopted by the county
legislative body if the adoption is scheduled
prior to July 1;
(10) Prepare, or have prepared, a copy of
the minutes of each meeting of the board
of education, and provide a copy of the
minutes no more than thirty (30) days after
the board meeting or at the time they are
provided to members of the board, if such
is earlier, to the president of each local
education association. Any subsequent
corrections, modifications or changes shall
be distributed in the same manner;
(11) Adopt and enforce, in accordance with
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guidelines prescribed by the state board
of education pursuant to § 49-6-3002,
minimum standards and policies governing
student attendance, subject to availability
of funds;
(12) Develop and implement an evaluation
plan for all certificated employees in
accordance with the guidelines and criteria
of the state board of education, and submit
the plan to the commissioner for approval;
(13)(A) Notwithstanding any other public
or private act to the contrary, employ a
director of schools under a written contract
of up to four (4) years’ duration, which may
be renewed. No school board, however,
may either terminate, without cause, or
enter into a contract with any director of
schools during a period extending from
forty-five (45) days prior to the general
school board election until thirty (30) days
following the election. Any vacancy in the
office of the director that occurs within
this period shall be filled on a temporary
basis, not extending beyond sixty (60)
days following the general school board
election. An option to renew a contract
that exists on May 22, 2001, may be
exercised within the time period set out in
this subdivision (a)(13)(A). Any such person
transferred during the term of the person’s
contract shall not have the person’s
salary diminished for the remainder of the
contract period. The board may dismiss
the director for cause as specified in this
section or in chapter 5, part 5 of this title,
as appropriate. The director of schools
may be referred to as the superintendent
and references to or duties of the former
county superintendents shall be deemed
references to or duties of the director
of schools employed under this section.
The school board is the sole authority in
appointing a director of schools;
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(B) Each school board shall adopt a written
policy regarding the method of accepting
and reviewing applications and interviewing
candidates for the position of director of
schools;
(C) No school board shall extend the contract
of a director of schools without giving notice
of the intent to do so at least fifteen (15)
calendar days prior to the scheduled meeting
at which action shall be taken. Further,
except in cases concerning allegations of
criminal or professional misconduct, no
school board shall terminate the contract
or remove a director of schools from office
without giving notice at least fifteen (15)
calendar days prior to the scheduled meeting
at which action shall be taken. Notice of
extension or termination of a contract of a
director of schools shall include the date,
time and place of the meeting, and shall
comport with all other requirements of §§
8-44-103 and 49-2-202(c)(1). The proposed
action shall be published as a specific, clearly
stated item on the agenda for the meeting.
Such item, for the convenience of the public
attending the meeting, shall be the first item
on the agenda;
(14) Adopt policies on the employment of
substitute teachers. The policies shall, at a
minimum, address qualifications and training
and shall ensure substitute teachers are
subject to investigation pursuant to § 495-413. The policies shall also prohibit hiring
any substitute teacher whose records with
the state department of education indicate
a license or certificate currently in revoked
status; and
(15) Develop and implement an evaluation
plan to be used annually for the director
of schools. The plan shall include, but
shall not be limited to, sections regarding
job performance, student achievement,
relationships with staff and personnel,
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relationships with board members, and
relationships with the community.
(b) The local board of education has the power
to:
(1) Consolidate two (2) or more schools
whenever in its judgment the efficiency
of the schools would be improved by the
consolidation;
(2) Require school children and any employees
of the board to submit to a physical
examination by a competent physician
whenever there is reason to believe that the
children or employees have tuberculosis or
any other communicable disease, and upon
certification from the examining physician
that the children or employees have any
communicable disease, to exclude them
from school or service until the child or
children, employer or employers, employee
or employees furnish proper certificate or
certificates from the examining physician
or physicians showing the communicable
disease to have been cured;
(3) Establish night schools and part-time
schools whenever in the judgment of the
board they may be necessary;
(4) Permit school buildings and school
property to be used for public, community or
recreational purposes under rules, regulations
and conditions as prescribed from time to
time by the board of education;
(A) No member of the board or other school
official shall be held liable in damages for any
injury to person or property resulting from
the use of school buildings or property;
(B) The local board of education may lease
buildings and property or the portions of
buildings and property it determines are not
being used or are not needed at present by
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the public school system to the owners
or operators of private child care centers
and kindergartens for the purpose of
providing educational and child care
services to the community. The leases
may not be entered for a term exceeding
five (5) years and must be on reasonable
terms that are worked out between the
school board and the owner or operator.
The leasing arrangement entered into in
accordance with this subdivision (b)(4)(B)
shall not be intended or used to avoid any
school integration requirement pursuant
to the fourteenth amendment to the
Constitution of the United States. The
local board of education shall not execute
any lease pursuant to this subdivision (b)
(4) that would replace or supplant existing
kindergarten programs or kindergarten
programs maintained pursuant to the
Minimum Kindergarten Program Law,
codified in § 49-6-201. This subdivision (b)
(4) shall also apply to municipal boards of
education;
(5) Employ legal counsel to advise or
represent the board;
(6) Make rules providing for the
organization of school safety patrols in the
public schools under its jurisdiction and for
the appointment, with the permission of
the parents, of pupils as members of the
safety patrols;
(7) Establish minimum attendance
requirements or standards as a condition
for passing a course or grade; provided,
that the requirements or standards are
established prior to any school year in
which they are to be applicable, are
recorded in board minutes and publicized
through a newspaper of general circulation
prior to implementation and are printed
and distributed to students prior to
implementation; and provided, further, that
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the requirements or standards shall not
violate § 49-6-3002(b);
(8) Provide written notice to probationary
teachers of specific reasons for failure of
reelection pursuant to this title; provided,
that any teacher so notified shall be given,
upon request, a hearing to determine the
validity of the reasons given for failure of
reelection; provided, that:
(A) The hearings shall occur no later than
thirty (30) days after the teacher’s request;
(B) The teacher shall be allowed to appear,
call witnesses and plead the teacher’s
cause in person or by counsel;
(C) The board of education shall issue
a written decision regarding continued
employment of the teacher; and
(D) Nothing contained in this subdivision
(b)(8) shall be construed to grant tenure or
the expectation of continued employment
to any person;
(9) Offer and pay a bonus or other
monetary incentive to encourage the
retirement of any teacher or other
employee who is eligible to retire. For
purposes of this subdivision (b)(9), “local
board of education” means the board of
education of any county, municipal or
special school system;
(10) Lease or sell buildings and property
or the portions of buildings or property it
determines are not being used or are not
needed at present by the public school
system in the manner deemed by the board
to be in the best interest of the school
system and the community that the system
serves. In determining the best interest
of the community, the board may seek
and consider recommendations from the
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planning commission serving the community.
No member of the local or county board or
other school official shall be held liable in
damages for any injury to person or property
resulting from the use of the school buildings
or property. No lease or sale shall be used
to avoid any school integration requirement.
A local board of education may also dispose
of surplus property as provided in §§ 49-62006 and 49-6-2007, it being the legislative
intent that a local board at its discretion may
dispose of surplus property to private owners
as well as civic or community groups as
provided by this subdivision (b)(10);
(11) Establish and operate before and after
school care programs in connection with any
schools, before or after the regular school
day and while school is not in session. State
basic education program (BEP) funds and any
required local matching funds cannot be used
in connection with the operation of a before
or after school care program. The board may
charge a fee of any child attending a before or
after school care program;
(12) Contract for the management and
operation of the alternative schools provided
for in § 49-6-3402 with any other agency of
local government;
(13) Include in student handbooks, or other
information disseminated to parents and
guardians, information on contacting child
advocacy groups and information on how to
contact the state department of education for
information on student rights and services;
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expenditures beyond the life of the grant,
appropriations of federal or private grant
funds shall be made upon resolution passed
by the local board of education and shall
comply with the requirements established
by the granting entity. A county board
of education or city board of education
shall provide a copy of such resolution to
the local legislative body as notice of the
board’s actions within seven (7) days of the
resolution’s passage; and
(16) Operate ungraded or unstructured
classes in grades kindergarten through
three (K-3). The operation of ungraded or
unstructured classes does not impair the
LEA’s participation in the basic education
program.
(c)(1) Notwithstanding title 8, chapter 44, part
1, a local board of education may conduct
a scheduled board meeting by electronic
means as long as the member can be visually
identified by the chair, including, but not
limited to, telephone, videoconferencing or
other web-based media, if a member is absent
because the member is required to be out of
the county in which the LEA is located for the
member’s work, the member is dealing with a
family emergency as determined by the LEA,
or because of the member’s military service.
Only members who are out of the county for
work, family emergency or military service
may attend and participate in the meeting
electronically.

(14) Cooperate with community organizations
in offering extended learning opportunities;

(2) No board meeting shall be conducted with
electronic participation unless a quorum of
members is physically present at the location
of the meeting.

(15) Apply for and receive federal or
private grants for educational purposes.
Notwithstanding title 5, chapter 9, part 4,
except for grants requiring matching funds,
in-kind contributions of real property or

(3) A board member wishing to participate in a
scheduled board meeting electronically who is
or will be out of the county because of work
shall give at least five (5) days notice prior to
the scheduled board meeting of the member’s
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intention to participate electronically.
(4) No board member shall participate
electronically in board meetings more
than two (2) times per year; except, that
this limitation shall not apply to a board
member who is out of the county due to
military service.
(5) The local board of education shall
develop a policy for conducting such
meetings.
(d)(1)(A) Notwithstanding any law to the
contrary, the local boards of education, the
municipal legislative bodies, and the county
legislative body are authorized to negotiate
and enter into a binding agreement that
addresses the municipality’s or county’s
responsibility to remit certain gross receipt
taxes owed by the municipality or county,
under § 57-4-306(a)(2), as such subdivision
existed prior to July 1, 2014, if:
(i) At any time prior to entering the
binding agreement authorized in
subdivision (d)(1)(A), a municipality
or county has received from the
commissioner of revenue gross receipt
taxes collected by the department under
§ 57-4-301(c) and as authorized by § 574-306(a)(2), as such subdivision existed
prior to July 1, 2014; and
(ii) Thereafter the municipality or county,
acting in good faith did not remit the
proceeds to the appropriate school fund,
system, or systems as required by § 574-306(a)(2), as such subdivision existed
prior to July 1, 2014.
(B) Such agreement, in determining the
municipality’s or county’s responsibility
to remit certain gross receipt taxes owed
by the municipality or county, under
§ 57-4-306(a)(2), as such subdivision
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existed prior to July 1, 2014, may permit
the municipality or county to offset its
liability in whole or in part by past, present
or future appropriations, expenditures,
allocation of revenue, gifts, capital projects
or other similar payments, grants, or any
consideration made by the municipality or
county to the school system, on behalf of
the school system, or otherwise directly
benefitting the school system.
(2) Such agreement shall be entered into
and approved no later than August 31,
2014, and shall be the final understanding
of the obligations between the parties and
shall not be subject to additional requests
or demands. A copy of this agreement
shall be filed with the comptroller of the
treasury and the commissioner of revenue.
If any party defaults, then the aggrieved
party shall notify the comptroller of the
default. The comptroller shall deliver by
certified mail a written notice of such
default to the defaulting party within five
(5) business days of receiving the notice.
In the event the defaulting party fails to
cure the default within sixty (60) days of
the receipt of such notice, the comptroller
shall direct the commissioner to withhold
future distributions of proceeds authorized
under § 57-4-306(a)(2), as such subdivision
existed prior to July 1, 2014, to the
defaulting party. Upon the commissioner’s
withholding of the proceeds, an aggrieved
party shall have the authority to pursue
equitable relief against the defaulting
party in the chancery court of Davidson
County. Upon receipt of a copy of the final
judgment of the court, the commissioner
shall distribute all withheld proceeds to
the defaulting party, which shall remit such
proceeds to the aggrieved party pursuant
to the judgment. If the amount of the
judgment is not satisfied by the withheld
proceeds, the defaulting party shall be
solely responsible for remitting future
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proceeds to the aggrieved party pursuant
to the judgment.
(3)(A) If by September 1, 2014, the local
boards of education, the municipal
legislative bodies, and the county legislative
body fail to enter into a binding agreement
as authorized under subdivision (d)(1)(A),
then any party may:
(i) Seek equitable relief in the chancery
court of Davidson County; or
(ii) Request the comptroller to undertake
binding arbitration to resolve any
disagreements. The comptroller shall
select the arbitrator.
(B) Such equitable relief shall be limited
to those proceeds received by the local
political subdivision pursuant to § 57-4306(a)(2), as such subdivision existed prior
to July 1, 2014, and not remitted to the
proper fund, system or systems as required
by § 57-4-306(a)(2), as such subdivision
existed prior to July 1, 2014, from July 1,
1999, to June 30, 2014. The amount owed
the appropriate school fund, system, or
systems may be paid in equal installments,
but not to exceed ten (10) years.
(C) All costs incurred by the comptroller
of the treasury and the department of
revenue under this subdivision (d)(3) shall
be born equally by the parties.
(D) In the event a party fails to pursue the
remedies available pursuant to subdivision
(d)(3)(A)(i) or (d)(3)(A)(ii) by December 31,
2014, then the party shall be barred from
any other relief for proceeds received by
a local political subdivision prior to July 1,
2014.
(4) As the historical records of the
comptroller of the treasury and the
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department of revenue permit, the
comptroller of the treasury is authorized to
provide to the local boards of education,
the municipal legislative bodies, and the
county legislative body the amount of the
proceeds distributed to the local political
subdivisions by the department under §
57-4-306(a)(2), as such subdivision existed
prior to July 1, 2014.
(5) This subsection (d) shall not apply to any
action, case, or proceeding commenced
prior to June 1, 2014.
(6) Any agreement to address a
municipality’s or county’s responsibility to
remit certain gross receipt taxes owed by
the municipality or county under § 57-4306(a)(2) entered into prior to May 13,
2014, is hereby ratified and this subsection
(d) shall not apply to such agreements.
(7) This subsection (d) shall not apply in
counties having a population, according to
the 2010 federal census or any subsequent
federal census of:
not less than:			

nor more than:

98,900			

99,000

336,400			

336,500

(e) Notwithstanding any public or private act
to the contrary, a local board of education’s
administrative office may be located within
a building owned by the United States
government, or an agency or instrumentality
of the United States government, pursuant
to a lease or easement authorized by the
United States government.
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49-2-301 Superintendent
(a) Each local board of education is authorized
to employ a director of schools, as provided
for in § 49-2-203, subject to requirements of
law. This director of schools may be referred
to as superintendent, but all references to
or duties or powers of the former county
superintendents of public instruction shall
be deemed to be references to or powers or
duties of the director of schools. Failure to
change a reference to county superintendent
to superintendent or director of schools
shall not be deemed to continue to revive
the former office or position of county
superintendent, it being the intention in this
part to convert the former elected office of
superintendent of public instruction to an
administrative position filled by the applicable
local board of education.
(b)(1) It is the duty of the board of education to
assign to its director of schools the duty to:
(A) Act for the board in seeing that the laws
relating to the schools and rules of the
state and the local board of education are
faithfully executed;
(B) Attend all meetings of the board and
to serve as a member of the executive
committee of the board, without additional
compensation;
(C) Keep on electronic disks and in well
bound books, furnished by the board,
a complete and accurate record of the
proceedings of all meetings of the board and
of the director’s official acts;
(D) Keep on electronic disks and in well
bound books, furnished by the board and
arranged according to the regulations
prescribed by the commissioner of
education, a detailed and accurate account

of all receipts and disbursement of the public
school funds;
(E) Issue, within ten (10) days, all warrants
authorized by the board for expenditures for
public school funds;
(F) Make such recommendations to the
board as the director deems for the best
interest of the public schools, but in no
case shall the director have a vote on any
question coming before the board;
(G) Have general supervision of all schools,
and visit the schools from time to time, and
advise with the teachers and members of the
board as to their condition and improvement;
(H) Require the use of the state course
of study for all the public schools and
the system of promoting pupils through
the several grades of the public schools
in accordance with regulations of the
commissioner, as approved by the state
board;
(I) Sign all certificates and diplomas of
pupils who complete the courses of study
prescribed for the elementary and high
schools;
(J) Recommend to the board teachers who
are eligible for tenure or notify such teachers
of their failure of reelection pursuant to §
49-5-409;
(K) Recommend to the board salaries for
teachers in accordance with the salary
schedule and the salaries and wages of all
other employees nominated by the director
of schools;
(L) Assign teachers and educational
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assistants to the several schools;
(M) Require all teachers to submit to the
director for record their licenses or authority
to teach, given by the state board, and keep
a complete record of same;
(N) File all contracts entered into with
teachers and employees of the board,
before they begin their services in the public
schools;
(O) Furnish to teachers or principals the
names of pupils belonging to their respective
schools, the list to be taken from the census
enumeration or other reliable records on file
in the director of schools’ office;
(P) Issue certificates relative to the
employment of minors who are enrolled as
students in the director of schools’ district;
(Q) Make a written report, quarterly, to the
appropriate local legislative body, for the
board, of all receipts and expenditures of
the public school funds, which accounts
shall contain full information concerning
the conditions, progress and needs of the
schools of the school system and which shall
be audited by the appropriate fiscal officer
and local legislative body;
(R) Be present at all quarterly and annual
settlements of the county trustee with the
county mayor covering all school funds
arising from state apportionments, county
levies and all other sources, and report the
director’s acts to the director of schools’
board;
(S) Report to the local legislative body and
the commissioner, whenever it appears to
the director that any portion of the school
fund has been, or is in danger of being,
misappropriated or in any way illegally
disposed of or not collected;
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(T) Make reports to the commissioner
of education when requested by the
commissioner;
(U) Prepare, annually, a budget for the
schools in the director’s school system,
submit the budget to the board for its
approval and present it to the county or
other appropriate local legislative body
for adoption as provided for by charter or
private legislative act; provided, that:
(i) The budget shall set forth in itemized
form the amount necessary to operate the
schools for the scholastic year beginning
on July 1, following, or on such date as
provided for by charter or private legislative
act; and
(ii) Any change in the expenditure of
money as provided for by the budget shall
first be ratified by the local board and the
appropriate local legislative body;
(V) Give the director’s full time and attention
to the duties of the director’s position;
(W) Deliver to the director’s successor all
records and official papers belonging to
the position. It is a Class C misdemeanor
to refuse to deliver the records and files
on demand of the director’s successor. It is
a separate offense for each month during
which the director persists in withholding the
records and files;
(X) File with the commissioner of education
a copy of the budget adopted by the county
or other appropriate local legislative body
within ten (10) days after its adoption;
(Y) Furnish to the commissioner a list of
the teachers elected by the board and their
respective salaries, on forms furnished by
the commissioner;

TSBA
(Z) Grant any licensed employee, or any
other person considered as a professional
employee, access at any reasonable time
to the employee’s personnel file or files,
whether maintained by the employee’s
principal, supervisor, director, board or any
other official of the school system;
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given, in writing:
(a) Notice of the charge or charges;
(b) An opportunity for a full and complete
hearing before an impartial hearing officer
selected by the board;

(AA) Give any licensed or professional
employee, on request and on payment
of reasonable compensation, a copy of
specified documents in the employee’s
personnel file;

(c) An opportunity to be represented by
counsel;

(BB) Establish a procedure whereby an
updated copy of the rules, regulations and
minimum standards of the state board shall
be kept on file in an easily accessible place
in each school library during normal school
hours;

(e) An opportunity to examine all
witnesses; and

(CC) Within the approved budget and
consistent with existing state laws and
board policies, employ, transfer, suspend,
nonrenew and dismiss all personnel,
licensed or otherwise, except as provided in
§ 49-2-203(a)(1) and in chapter 5, part 5 of
this title;
(DD) All persons who are employed in a
position for which no teaching license
is required shall be hired at the will of
the director of schools. The local board
of education shall develop a policy for
dismissing such employees;
(EE)(i) The director may dismiss any
nontenured, licensed employee under the
director’s jurisdiction for incompetence,
inefficiency, insubordination, improper
conduct or neglect of duty, after giving
the employee, in writing, due notice of the
charge or charges and providing a hearing;
provided, that no nontenured, licensed
employee under the director’s jurisdiction
shall be dismissed without first having been

(d) An opportunity to call and subpoena
witnesses;

(f) The right to require that all testimony
be given under oath;
(ii) Factual findings and decisions in
all dismissal cases shall be reduced to
written form and delivered to the affected
employee within ten (10) working days
following the close of the hearing;
(iii) Any nontenured, licensed employee
desiring to appeal from a decision rendered
in favor of the school system shall first
exhaust the administrative remedy of
appealing the decision to the board of
education within ten (10) working days
of the hearing officer rendering written
findings of fact and conclusions to the
affected employee;
(iv) Upon written notice of such appeal
being given to the director, the director
shall prepare a copy of the proceedings,
transcript, documentary and other evidence
presented, and transmit the copy of the
proceedings, transcript, documentary and
other evidence presented within twenty
(20) working days of receipt of notice of
appeal to the board;

TSBA
(v) The board shall hear the appeal on
the record and no new evidence shall be
introduced. The affected employee may
appear in person or by counsel and argue
why the decision should be modified
or reversed. The board may sustain the
decision, send the record back if additional
evidence is necessary, revise the penalty
or reverse the decision. Before any such
charges shall be sustained or punishment
inflicted, a majority of the membership of
the board shall concur in sustaining the
charges. The members of the board shall
render the decision on the appeal within ten
(10) working days after the conclusion of
the hearing;
(vi) The director of schools shall also have
the right to appeal any adverse ruling by the
hearing officer to the board under the same
conditions as are set out in this subdivision
(b)(1)(EE);
(vii) Any party dissatisfied with the decision
rendered by the board shall have the right
to appeal to the chancery court in the
county where the school system is located
within twenty (20) working days after
receipt of notice of the decision of the
board. It shall be the duty of the board to
cause to be transmitted the entire record
and other evidence in the case to the court.
The review of the court shall be de novo
on the record of the hearing held by the
hearing officer and reviewed by the board;
(FF) All actions of the directors or their
designees shall be consistent with the
existing board policies, rules, contracts and
regulations;
(GG) Perform such other official duties as
may be prescribed by law; and
(HH) Authorize each principal to make
staffing decisions regarding administrative
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personnel for the principal’s school.
(2) The records required to be maintained
pursuant to this subsection (b) shall be kept
in a location that is secure from the effects of
natural disasters, to include fires, earthquakes,
tornadoes and other catastrophic events.
(c) It is a Class C misdemeanor for any director
to take any other contract under the board of
education or to perform any other service for
additional compensation, or for any director
to act as principal or teacher in any school
or to become the owner of a school warrant
other than that allowed for the director’s
service as director. A director who violates this
subsection (c) shall also be dismissed from the
director’s position.
(d) Any director of schools who is appointed
by the local board of education elected by
the general public is only required to have a
baccalaureate degree.

Chapter 2
Ethics
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Ethical Behavior
What the Law Requires . . . What Your Constituents Deserve
Through the years, Tennessee has seen its share of scandals involving elected politicians, the
most recent being an investigation that was code-named “Tennessee Waltz.” As a result, several
elected officials, including one school board member, lost their seats, were convicted of criminal
activity and spent time in prison.
In 2008, the General Assembly amended the Comprehensive Governmental Ethics Reform Act
of 2006, which is codified in TCA 8-17-101 et. seq. The original law required local governments
to adopt ethical standards related to the acceptance of gifts and the disclosure of conflicts of
interest. With the exception of special school districts, Boards of Education and their employees
fell under the standards adopted by their respective county or city legislative bodies. The
General Assembly, with TSBA’s support, amended the law with SB 3024/HB 2544 (Public
Chapter 898) to recognize local Boards of Education as separate government entities for the
purpose of adopting their own ethical standards.
Boards of Education who hold themselves to even higher standards of ethical behavior will
want to consider adopting the TSBA Boardsmanship Code of Ethics, which may be found in this
chapter. Adoption of this policy is one of the requirements Boards must meet in order to qualify
as a TSBA Board of Distinction.

Overview of the TSBA Model Code of Ethics
Section 1. This section defines terms used in the code. The Ethics Reform Act requires school
districts to provide for disclosure of “personal interests that impact or appear to impact” the
discretion of officials and employees. Under the model code, a “personal interest” that must
be disclosed publicly is defined as a financial interest of the official or employee or a financial
interest of a spouse or child who lives in the same household with the official or employee.
A school district may choose to define “personal interest” in another way that meets the
requirements of the act.
Section 2. This section deals with the disclosure of personal interests by persons whose duty
it is to vote on school district matters. The Ethics Reform Act requires school districts to
provide for “reasonable and systematic disclosure” of “personal interests that impact or appear
to impact” the discretion of officials and employees. A school district may choose to develop
language different from the TSBA model code to meet these requirements.
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Section 3. This section deals with matters where a vote is not involved but that require the
exercise of discretion. Officials and employees must publicly disclose any personal interest that
affects or would lead a reasonable person to believe it affects their exercise or discretion.
The disclosure is to be made on a disclosure form that is attached to the model code, and the
form is to be filed with the district’s central office. The Ethics Reform Act requires counties to
provide for “reasonable and systematic disclosure” of “personal interests that impact or appear
to impact” the discretion of officials and employees. This section of the TSBA model code is one
way to meet these requirements.

Section 4. This section prohibits officials and employees from accepting gifts under certain
circumstances. The Ethics Reform Act requires school districts to provide “limits on and/or
reasonable and systematic disclosure of gifts or other things of value received by officials and
employees that impact or appear to impact their discretion.” This model code is one option to
meet this requirement; however, a school district may choose another method.

Section 5. This section provides that the school board may create a school district ethics
committee. The Ethics Reform Act does not contain any provisions regarding enforcement of the
ethical standards or specific penalties but instead provides that violations of ethical standards
are to be enforced under existing law. While not required under the Ethics Reform Act, the
model code sets up a mechanism for filing complaints of violations of the code. The formation of
an ethics committee is at the complete discretion of the school district, however, as the Ethics
Reform Act does not mandate its creation or the designation of any other local office to receive
complaints.
Note: Portions of the TSBA Model Code of Ethics, its overview, and instructions were
developed or reproduced with the guidance of the County Technical Assistance Service Model
Ethics Policy. Special thanks to the University of Tennessee for its assistance in this matter.

Adoption of Ethical Standards
Adoption of the TSBA Model Code of Ethics is not required. You are free to adopt your own
policy, but if you adopt something other than the model, you must file the entire code with the
Tennessee Ethics Commission. If you adopt the TSBA model with no changes, you may simply
notify the ethics commission in writing that you have adopted the model code. Please note that
all filing is with the Tennessee Ethics Commission, not TSBA.
After your ethical standards have been filed, any amendments or modifications must be filed
with the ethics commission as soon as possible.

TSBA

Law
Board Policy andSchool
Operations

Click here to choose a school board.
Monitoring:

Descriptor Term:

Review: Annually,
in July

Code of Ethics

Descriptor Code:

Issued Date:

Rescinds:

Issued:

1.106

1

CODE OF ETHICS1

2

____________________ SCHOOL DISTRICT

3

Section 1. Definitions.

4
5
6
7

(1) “School district” means ___________ School District, which was duly created by a public or
private act of the General Assembly and which includes all boards, committees, commissions,
authorities, corporations, or other instrumentalities appointed or created by the school district or an
official of the school district.

8
9
10

(2) “Official and employee” means and includes any official, whether elected or appointed, officer,
employee or servant, or any member of any board, agency, commission, authority, or corporation
(whether compensated or not), or any officer, employee, or servant thereof, of the school district.

11
12
13
14

(3) “Personal interest” means, for the purpose of disclosure of personal interests in accordance with
this Code of Ethics, a financial interest of the official or employee, or a financial interest of the
official’s or employee’s spouse or child living in the same household, in the matter to be voted upon,
regulated, supervised, or otherwise acted upon in an official capacity.

15
16
17
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20

Section 2. Disclosure of personal interest in voting matters. An official or employee with the
responsibility to vote on a measure shall disclose during the meeting at which the vote takes place,
before the vote and to be included in the minutes, any personal interest that affects or that would lead a
reasonable person to infer that it affects the official’s or employee’s vote on the measure. In addition,
the official or employee may, to the extent allowed by law, recuse himself or herself from voting on
the measure.

21
22
23
24
25
26
27

Section 3. Disclosure of personal interest in non-voting matters. An official or employee who must
exercise discretion relative to any matter other than casting a vote and who has a personal interest in
the matter that affects or that would lead a reasonable person to infer that it affects the exercise of the
discretion shall disclose, before the exercise of the discretion when possible, the interest on the
disclosure form and file the disclosure form with the school district’s central office. In addition, the
official or employee may, to the extent allowed by law, recuse himself or herself from the exercise of
discretion in the matter.

28
29
30
31

Section 4. Acceptance of gifts and other things of value. An official or employee, or an official’s or
employee’s spouse or child living in the same household, may not accept, directly or indirectly, any
gift, money, gratuity, or other consideration or favor of any kind from anyone other than the school
district that a reasonable person would understand was intended to influence the vote, official action,
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1
2

or judgment of the official or employee in executing decision-making authority affecting the school
district.

3
4
5
6
7

It shall not be considered a violation of this policy for an official or employee to receive entertainment,
food, refreshments, meals, health screenings, amenities, foodstuffs, or beverages that are provided in
connection with a conference sponsored by an established or recognized statewide association of
school board officials or by an umbrella or affiliate organization of such statewide association of
school board officials.

8
9
10
11
12
13
14

Section 5. Ethics Complaints. The school district may create a School District Ethics Committee
(Ethics Committee) consisting of three (3) members who will be appointed to one-year terms by the
Chair of the Board of Education with confirmation by the Board of Education. At least two (2)
members of the committee shall be members of the board of education. The Ethics Committee shall
convene as soon as practicable after its appointment and elect a Chair and a Secretary. The records of
the Ethics Committee shall be maintained by the secretary and shall be filed in the office of the
Director of Schools, where they shall be open to public inspection.

15
16
17
18

Questions and complaints regarding violations of this Code of Ethics or of any violation of state law
governing ethical conduct should be directed to the chair of the Ethics Committee. Complaints shall be
in writing and signed by the person making the complaint and shall set forth in reasonable detail the
facts upon which the complaint is based.

19
20
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The Ethics Committee may investigate any credible complaint against an official or employee charging
any violation of this Code of Ethics, or may undertake an investigation on its own initiative when it
acquires information indicating a possible violation, and make recommendations for action to end or
seek retribution for any activity that, in the Ethics Committee’s judgment, constitutes a violation of this
Code of Ethics. If a member of the Ethics Committee is the subject of a complaint, such member shall
recuse himself or herself from all proceedings involving such complaint.

25

The Ethics Committee may:

26
27
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31
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(1) Refer the matter to the board attorney for a legal opinion and/or recommendations for action;
(2) In the case of an official, refer the matter to the school board body for possible public censure if
the board body finds such action warranted;
(3) In the case of an employee, refer the matter to the official responsible for supervision of the
employee for possible disciplinary action if the official finds discipline warranted; or
(4) In a case involving possible violation of state statutes, refer the matter to the district attorney
for possible ouster or criminal prosecution.

33
34
35
36

The interpretation that a reasonable person in the circumstances would apply shall be used in
interpreting and enforcing this Code of Ethics. When a violation of this Code of Ethics also constitutes
a violation of a personnel policy or a civil service policy, the violation shall be dealt with as a violation
of the personnel or civil service provisions rather than as a violation of this Code of Ethics.
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_____________ SCHOOL DISTRICT CODE OF ETHICS
CONFLICT OF INTEREST DISCLOSURE STATEMENT
Instructions: This form is for reporting personal interests required to be disclosed under Section 3 of
the Code of Ethics of this school district. Officials and employees are required to disclose personal
interests in matters that affect or would lead a reasonable person to infer that it would affect the
exercise of discretion of an official or employee.
1. Date of disclosure: _______________________________________________________
2. Name of official or employee:_______________________________________________
3. Office and position:_______________________________________________________
4. Description of personal interest (describe below in detail):

_______________________________
Signature of official or employee

_______________________________
Code of Ethics
Witness Signature

1.106

_____________________________

_____________________________

Legal References

Cross References

1.

Duties of Board Members 1.202

TCA 8-17-103
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Boardsmanship Code of Conduct

Click here to
enter a
date.

1
2

The Board adopts these standards as recommended by the Tennessee School Boards Association as a
guide to its members as they provide educational leadership for the youth of our state.

3

MY RELATIONS TO THE CHILDREN

4
5
6
7
8

1. I will at all times think in terms of “children first,” always determining how my actions and
decisions will affect the education and training of children.
2. I will seek to provide equal educational opportunities for all children.
MY RELATIONS TO MY COMMUNITY

9
10
11
12
13
14
15

1. I will endeavor to appraise fairly both the present and future educational needs of the
community and to support improvements as finances permit.

16
17
18
19
20

4. I will represent the Board and the school district to the public in such a way as to promote both
interest and support.

21
22
23
24
25
26
27
28

2. I will represent at all times the entire school community and refuse to represent special interests
or partisan politics.
3. I will endeavor to keep the community informed about the progress and needs of the schools.

5.

I will refer to other board members, staff, students, and the public with respect when using
social media.

MY RELATIONS TO TEACHERS AND PERSONNEL
1. I will support the employment of those best qualified to serve as employees and insist on a
regular and impartial evaluation of all staff.
2. I will support and protect personnel in performance of their duties.
3. I will not criticize employees publicly but will express any relevant concerns to the Director of
Schools for investigation and action if necessary.
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MY RELATIONS WITH OTHER BOARD MEMBERS

2
3

1. I will understand that the Board makes decisions as a team and that individual board members
may not commit the Board to any action.

4

2. I will accept the will of the majority vote in all cases and give support to the resulting action.

5
6
7
8
9
10
11
12

3. I will work harmoniously with other board members without trying to dominate the Board or
neglect my share of the work.

13
14
15
16
17
18
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20
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4. I will refuse to make promises as to how I will vote on a matter that will come before the
Board.
5. I will make decisions only after a complete discussion of items at a board meeting.
MY RELATIONS WITH THE DIRECTOR OF SCHOOLS
1. I will support the full administrative authority as well as responsibility for the Director of
Schools to properly discharge all professional duties.
2. I will hold the Director of Schools accountable for working with staff and requiring them to
work within the framework of policies set up by the Board.
3. I will understand that the Board sets the standards for the school district through policy and that
board members do not manage the district on a day-to-day basis.
4. I will refer all complaints and concerns to the Director of Schools and abstain from individual
counsel and action in regard to staff members.
MY RELATIONS TO MYSELF

26
27
28
29
30
31
32
33

1. I will uphold the integrity and independence of the position.

34
35
36
37
38

5. I will vote and act impartially for the good of the school district.

2. I will become familiar with federal and state education laws and school board policies.
3. I will educate myself about my duties and responsibilities and current educational issues by
individual study and through participation in programs providing needed information.
4. I will continually advocate for the goals of the school district.

6. I will avoid conflicts of interest, and I will refrain from using my position on the Board for
personal or partisan gain.
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I will attend all board meetings and become informed concerning the issues to be considered at
those meetings.

8. I will model civility to students, employees, and all elements of the community by encouraging
the free expression of opinion by all board members and engaging in respectful dialogue with
fellow board members on matters being considered by the Board.
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Additional State Laws on Ethics
There are two other important state laws on ethics – TCA 12-4-101, et seq. and the
Financial Management Act of 1981 (TCA 5-21-121). These laws go into more detail about
certain ethical conflicts that board members must avoid.
These laws prohibit board members from voting on contracts in which they are directly
interested. This means that if a board member owns a company that wants to contract with
the board or is a partner or someone with a controlling interest in such a company, then
that board member cannot vote on the contract. Essentially, this serves to prevent board
members from voting to give themselves a profit from contracting with the school system.
Importantly, the law does not prevent board members from voting on the budget or budget
amendments, unless the vote is on a specific budget amendment in which a board member
is directly interested. Any board member with a conflict of interest in a matter to be voted
on by the Board, may abstain from the vote by announcing the abstention to the chairman.
State law contains an exception for a board member who may be indirectly interested in
a contract. If there is an indirect interest, the board member may still vote for that agenda
item but must announce the conflict publicly. An indirect interest is defined as “any contract
in which the officer is interested but not directly so…” and it includes situations where the
board member may be the sole supplier of goods or services in a city or county. If a board
member has an ongoing indirect conflict of interest (i.e., his/her spouse is employed by the
system, his company already had a multi-year contract with the district, etc.), a conflict of
interest disclosure statement can be signed and filed with the central office. This would
create a record of the conflict and be helpful documentation if there were questions about
whether a board member lawfully cast a particular vote.
State law contains a penalty for board members who do not appropirately handle their
ethical conflicts. If a board member becomes directly or indirectly interested in any contract,
he/she must forfeit all pay and compensation and shall be dismissed from the Board and be
ineligible to serve in the same or similar position for ten years. Accordingly, it is always best
to err on the side of caution by being transparent about any potential conflicts of interest.
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Title 8 Public Officers And Employees
Chapter 17 Ethical Standards for Officials and Employees
8-17-101. Legislative intent.
It is the intent of the general assembly that the
integrity of the processes of local government
be secured and protected from abuse. The
general assembly recognizes that holding
public office and public employment is a
public trust and that citizens of Tennessee
are entitled to an ethical, accountable and
incorruptible government.
8-17-102. Chapter definitions -- Application
to jointly created instrumentalities, utility
districts and school districts.
(a) As used in this chapter, unless the context
otherwise requires:
(1) “Commission” means the Tennessee ethics
commission;
(2) “County” means a county, metropolitan
or consolidated government, inclusive of any
boards, commissions, authorities, corporations
or other instrumentalities appointed or
created by the county or an official of the
county. Furthermore, for the purpose of this
chapter, the county election commission
shall be considered an instrumentality of
county government; and the administrator
of elections and other employees of the
election commission shall be considered
county employees. Likewise, for the purpose
of this chapter, the county health department
shall be considered a county department and
its employees shall be considered county
employees;

(3) “Ethical standards” includes rules and
regulations regarding limits on, and/or
reasonable and systematic disclosure of,
gifts or other things of value received by
officials and employees that impact or appear
to impact their discretion, and shall include
rules and regulations regarding reasonable
and systematic disclosure by officials and
employees of their personal interests that
impact or appear to impact their discretion.
The term “ethical standards” does not include
personnel or employment policies or policies
or procedures related to operational aspects of
governmental entities;
(4) “Municipality” means an incorporated
city or town, inclusive of any boards,
commissions, authorities, corporations or
other instrumentalities appointed or created
by the municipality; and
(5) “Officials and employees” means and
includes any official, whether elected or
appointed, officer, employee or servant,
or any member of any board, agency,
commission, authority or corporation, whether
compensated or not, or any officer, employee
or servant thereof, of a county or municipality.
(b) If a board, commission, authority,
corporation or other instrumentality is created
by two (2) or more local government entities,
such creating entities shall, by amendment to
the interlocal agreement or other agreement
creating such joint instrumentality, designate
the ethical standards that govern the jointly
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created instrumentality.
(c) Utility districts shall be considered separate
governmental entities and shall be governed
by ethical standards established by the
board of commissioners of the utility district
in conformity with § 8-17-105(b). Water,
wastewater and gas authorities created by a
private act or under the general law shall be
considered separate governmental entities
and shall be governed by ethical standards
established by the governing board of
the water, wastewater or gas authority in
conformity with § 8-17-105(b).
(d) County, municipal and special school
districts shall be considered separate
governmental entities and shall be governed
by ethical standards established by the board
of education of the school district.
8-17-103. Adoption of ethical standards.
(a) Not later than June 30, 2007, the governing
body of each entity covered by this chapter
shall adopt by ordinance or resolution, as
appropriate, ethical standards for all officials
and employees of such entity. To the extent
that an issue covered by an ethical standard
is addressed by a law of general application,
public law of local application, local option law,
or private act, any ethical standard adopted by
a governing body shall not be less restrictive
than such laws.
(b) By resolution of the county legislative
body, any county having a population
of eight hundred thousand (800,000) or
more, according to the 2000 census or any
subsequent federal census, may elect to
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include all of its administrative officials and
employees and all of its legislative officials
and employees within the meaning and
scope of title 3, chapter 6, part 3, as if the
county officials and employees were officials
and employees of state government. Upon
adopting the resolution on or before June 30,
2007, the county shall be deemed to be in
compliance with the requirements of this part;
provided, that the county shall periodically
reimburse the Tennessee ethics commission
for the commission’s increased costs arising
from oversight and regulation of the county
officials and employees.
8-17-104. Standards open to public
inspection -- Filing standards and
amendments with ethics commission.
Each entity covered by this chapter shall
maintain, for public inspection, the ethical
standards of such entity and shall cause a copy
of the adopted standards to be filed with the
ethics commission. Any amendments or other
modifications to the ethical standards shall
also be filed with the commission as soon as
practical after adoption by the governing body.
8-17-105. Adoption of models of ethical
standards.
(a) The municipal technical advisory service
(MTAS) for municipalities, the county technical
assistance service (CTAS) for counties, and
the Tennessee School Boards Association
(TSBA) for school districts, in order to provide
guidance and direction, shall disseminate
models of ethical standards for officials and
employees of those entities. The models shall
be filed with the commission. Any municipality,
county or school district that adopts the
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ethical standards for officials and employees
of local government or school districts
promulgated by MTAS, CTAS or TSBA is not
required to file the policy with the commission
but shall notify the commission in writing that
the policy promulgated by MTAS, CTAS or
TSBA was adopted and the date the action
was taken.
(b)(1) In order to provide guidance and
direction to water, wastewater and gas
authorities created by a private act or under
the general law and to utility districts, the
Tennessee Association of Utility Districts
(TAUD) shall prepare a model of ethical
standards for officials and employees of water,
wastewater and gas authorities created by
private act or under the general law and of
utility districts. The model shall be submitted
to the utility management review board for
its review and approval pursuant to § 7-82702(16). The utility management review board
shall approve by order the TAUD model of
ethical standards before the model may be
adopted by any water, wastewater or gas
authority created by a private act or under the
general law or by any utility district. After the
utility management review board approves the
TAUD model, the TAUD model shall be filed
with the commission.
(2) The governing body of a water, wastewater
or gas authority created by a private act or
under the general law or of a utility district
that adopts ethical standards for its officials
and employees shall either adopt the TAUD
model of ethical standards approved by the
utility management review board or must
adopt ethical standards that are more stringent
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than the TAUD model. If a water, wastewater
or gas authority created by a private act or
under the general law or a utility district
adopts ethical standards that are different
from and more stringent than the TAUD
model, the more stringent ethical standards
shall be submitted to the utility management
review board which shall make a finding by
order that the ethical standards adopted are
more stringent than the TAUD model.
(3) Any water, wastewater or gas authority
created by a private act or under the general
law or any utility district that adopts the TAUD
model of ethical standards is not required to
file its ethical standards with the commission
but shall notify the commission in writing that
the TAUD model of ethical standards was
adopted and the date that action was taken.
(4) Any water, wastewater or gas authority
created by a private act or under the general
law or any utility district that does not
adopt the TAUD model of ethical standards
or ethical standards more stringent than
the TAUD model shall be governed by the
ethical standards established by the county
legislative body of the county in which the
water, wastewater or gas authority created
by a private act or under the general law or
the utility district has the largest number of
customers.
8-17-106. Removal from office for failure
to adopt ethical standards -- Violations of
standards.
(a) Members of a governing body of an entity
covered by this chapter who fail to adopt
ethical standards as provided in this chapter
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shall be subject to removal from office as
provided in chapter 47 of this title.
(b) Violations of ethical standards by officials
or employees of entities covered by this
chapter shall be enforced in accordance
with provisions of existing law; provided,
that no civil penalties for a violation of title
3, chapter 6, part 3 shall be imposed by the
ethics commission on an employee of entities
covered by this chapter. The ethics commission
shall instead refer the commission’s findings
and recommendations for appropriate action
to the appropriate official with supervisory
authority over the person.

Contact Information:
Bureau of Ethics and Campaign Finance
404 James Robertson Parkway
Suite 104
Nashville, TN 37243
(615)-741-7959
Ethics.Counsel@tn.gov
https://www.tn.gov/becf.html
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Conflict of Interest
12-4-101. Personal interest of officers prohibited.
(a)(1) It is unlawful for any officer, committee member, director, or other person whose duty it
is to vote for, let out, overlook, or in any manner to superintend any work or any contract in
which any municipal corporation, county, state, development district, utility district, human
resource agency, or other political subdivision created by statute shall or may be interested, to
be directly interested in any such contract. “Directly interested” means any contract with the
official personally or with any business in which the official is the sole proprietor, a partner, or
the person having the controlling interest. “Controlling interest” includes the individual with the
ownership or control of the largest number of outstanding shares owned by any single individual
or corporation. This subdivision (a)(1) shall not be construed to prohibit any officer, committee
person, director, or any person, other than a member of a local governing body of a county or
municipality, from voting on the budget, appropriation resolution, or tax rate resolution, or
amendments thereto, unless the vote is on a specific amendment to the budget or a specific
appropriation or resolution in which such person is directly interested.
(2)(A) Subdivision (a)(1) shall also apply to a member of the board of directors of any not-forprofit corporation authorized by the laws of Tennessee to act for the benefit or on behalf of any
one (1) or more counties, cities, towns and local governments pursuant to title 7, chapter 54 or
58.
(B) Subdivision (a)(2)(A) shall not apply to any county with a metropolitan form of government
and having a population of four hundred thousand (400,000) or more, according to the 1980
federal census or any subsequent federal census.
(b) It is unlawful for any officer, committee member, director, or other person whose duty it is to
vote for, let out, overlook, or in any manner to superintend any work or any contract in which
any municipal corporation, county, state, development district, utility district, human resource
agency, or other political subdivision created by statute shall or may be interested, to be
indirectly interested in any such contract unless the officer publicly acknowledges such officer’s
interest. “Indirectly interested” means any contract in which the officer is interested but not
directly so, but includes contracts where the officer is directly interested but is the sole supplier
of goods or services in a municipality or county.
(c) This section shall apply to a member of the board of directors or officer of any nonprofit
corporation required under § 8-44-102 to conduct all meetings of its governing body as open
meetings.

Chapter 3
Open Meetings and Records
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Open Meetings and Records
Open Meetings Law
Before the Open Meetings Law was passed,
many School Board and other government
meetings were conducted outside the public
view. This was not always intentional. Often,
the public was simply not informed about
the meeting. With the passage of the law in
1974, the legislature required that meetings
of School Boards, both regular and special, be
“open” to the public.

held in the public. Nothing prohibits a School
Board from conducting business if no member
of the public shows up at a meeting for which
adequate notice has been given.

Meetings Defined

A meeting is defined as the convening of a
public body for which a quorum is required
in order to make a decision or to deliberate
toward a decision in any matter. A public
body consists of two or more members who
This is an area of the law to which School
have the authority to make decisions for
Board members must pay special attention. If a or recommendations to a public body on a
Board decision is made at a meeting that is in
policy (TCA 8-44-102). Any regular or special
violation of the sunshine law, as it is commonly meeting of the Board of Education during
called, the action may be determined “null and which Board members deliberate toward or
void.”
make a decision, whether formal action is
taken or not, must be an open meeting.
Despite straightforward language in the
statute, much confusion exists regarding the
In 1989, a federal district court in Tennessee
provisions of the Open Meetings Law and any determined that the gathering of School Board
exceptions to the law that have been created
members at the superintendent’s house before
by the courts and the legislature. This section
the regularly scheduled Board meeting was
describes in detail the requirements of the law not a “meeting” in violation of the sunshine
and discusses exceptions that are relevant to
law. The court, in Bundren v. Peters, stated:
School Board members. Portions of the law are
found at the end of the chapter.
Although the kind of social gathering

that occurred... could easily be utilized
to circumvent the spirit of the Act,
The purpose of the Open Meetings Law is to
the evidence was clear that the
ensure that all citizens have an opportunity to (Superintendent) may have spoken with
be present at public meetings. “The General
two-to-three, perhaps four, members of the
Assembly declares it to be the policy of the
seven-member Board about some public
state that the formation of public policy and
business. He did not speak individually or
decision is public business and shall not be
conducted in secret” (TCA 8-44-101).
in a group to all members or even about
the same topics…. The Superintendent
It is noteworthy to recognize that the law does manipulated the Board to the precipice of
not require that the public be given a chance
a violation but the Board did not go over
to participate in a public meeting. It only
the edge by deliberating or deciding public
requires that the public be given notice of the
public meeting and that all public meetings be business.
Purpose
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Chance Meeting
According to TCA 8-44-102, a chance
meeting is not considered a public meeting.
However, “no such chance meetings…shall be
used to decide or deliberate public business
in circumvention of the spirit of the [Open
Meetings Law].” Board members who run into
each other at the grocery store, for example,
can comment generally on a Board meeting,
but they should not discuss items that are to
be decided on or be deliberated by the Board.

On-Site Inspection
TCA 8-44-102 states that “meeting does not
include any on-site inspection of any project
or program.” If two or more board of education
members decide to inspect the building of a
new school, for example, this is not a public
meeting.

All meetings of any governing body
are declared to be public meetings
open to the public at all times…
— T.C.A. 8-44-102(a)
Adequate Notice
The statute requires that notice be given of
a board meeting, and that notice should be
“adequate” (TCA 8-44-103).
The courts have determined that the question
of what is “adequate” depends on the totality
of the circumstances. “Adequate public
notice means adequate notice under the
circumstances, or such notice based on the
totality of the circumstances as would fairly
inform the public.” In one Tennessee case,
Neese v. Paris Special Sch. Dist., 813 S.W.2d
432, 433 (Tenn. Ct. App. 1990), the Court
of Appeals held that a misleading notice
is inadequate. In that case, the Board of
Education had taken a retreat to discuss an
important educational concept, clustering,
that was being considered in its schools.
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Announcement of the retreat was given at a
regular Board meeting, although the minutes
did not reflect the announcement. A local radio
station also reported that the Board voted to
hold a retreat. The Board’s normal practice of
notifying the public of its regular meetings was
to report the date, time, and general agenda
of the meeting to three media representatives
in town: the local newspaper and two radio
stations.
The court stated that to be “adequate,”
the notice should have indicated that the
clustering concept was going to be discussed
at the retreat. “Certainly ‘adequate public
notice under the circumstances’ is not met by
misleading or insufficient notice.” This case
should not be interpreted to say that Boards
of Education must indicate specifically all the
items to be discussed at an upcoming Board
meeting. The court felt that the “clustering”
concept was so politically significant that, to
be fair, the Board needed to inform the public
that it was going to be the primary subject of
the retreat.
Every Board of Education should adopt a
policy that specifies what is “adequate” notice
for its regular and special meetings.

Minutes
The sunshine law requires that minutes of a
public meeting “shall be promptly and fully
recorded, shall be open to public inspection,
and shall include . . . a record of persons
present, all motions, proposals and resolutions
offered, the results of any votes taken, and a
record of individual votes in the event of a roll
call” (TCA 8-44-104).

No Secret Votes
All votes shall be public: by public vote, public
ballot, or public roll call. Secret votes or ballots
are not al-lowed (TCA 8-44-104).
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Violation of the Law
Any action taken at a meeting that is in
violation of the Open Meetings Law shall be
void and of no effect unless it involves a legal
commitment affecting the public debt of the
school board, (TCA 8-44-105). The courts may
issue injunctions, may impose penalties, and
may otherwise enforce the provisions of the
sunshine law when suit is brought by a citizen
of Tennessee.

Exceptions to the Law
The Tennessee Supreme Court has carved
out one exception to the law based on the
attorney-client privilege. In Smith County
Education Association v. Anderson, the court
stated that meetings between a School Board
and its attorney during which discussion of
present and pending litigation takes place may
be held in private. School Board members
may provide their attorney with facts and
information regarding the lawsuit. The school
board attorney may advise the School Board
about legal ramifications of the facts.

But the court emphasized that the
exception is limited:

Once any discussion whatsoever
begins among the members
of the public body regarding
what action to take based upon
advice of counsel, whether it be
settlement or otherwise, such
discussion shall be open to the
public and failure to do so shall
constitute a clear violation of the
Open Meetings Law.
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In Van Hooser v. Warren County Board of
Education, the court extended the exception
created in the Smith County case. In addition
to attorney-Board discussions involving actual
litigation, the court held that attorney-Board
discussions of pending controversy could
be held in private. Pending controversy was
defined as controversy that was likely to result
in litigation. Tennessee’s courts have since
affirmed that decision in Marie Lee v. Franklin
City Board of Education and again in Baltrip v.
Norris, 23 S.W.3d 336 (TN. Ct. App. 2000).
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Open Meetings Act Cases
Smith County Education Association v. Anderson, 676 S.W.2d 328 (Tenn. 1984)
Established attorney-client relationship between Board of Education and its counsel as a
constitutional exception to the Open Meetings Act. This exception is limited to meetings in
which discussion of present and pending litigation takes place. Clients may provide counsel
with facts and information regarding the lawsuit and counsel may advise them about the legal
ramifications of those facts, but any discussion about settle-ment or how to proceed based on
advice of attorney must be open to the public.

Cooper v. Williamson County Board of Education, 746 S.W.2d 176 (Tenn. 1988)
Attorney-client exception to the Open Meetings Act applied to informal meeting between
Board and its attorney, where Board’s employment action might have violated standing federal
court order. Exception also applied to meeting between Board and its attorney to discuss
settlement offer made by plaintiff/employee where plaintiff/employee requested that the offer
not be made public. No decisions were made in the closed meetings, and no deliberations took
place.

Bundren v. Peters, 732 F.Supp. 1486 (E.D. Tenn. 1989)
Social gathering of Board members at superintendent’s home prior to a regularly scheduled
meeting did not violate the Open Meetings Act. By speaking individually with Board members
about various topics at this gathering, the superintendent “manipulated the Board to the
precipice of a violation,” but there was no evidence that the Board deliberated or made
decisions about the public business. Although a social gathering of this type could “easily be
used to circumvent the spirit and letter of the [law],” the evidence did not reveal any wrongdoing
by members of the Board.
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Van Hooser v. Warren County Board of Education, 897 S.W.2d 230 (Tenn. 1991)
Board’s meeting with its attorney to discuss a pending controversy relating to the dismissal of
a tenured teacher fell within the attorney-client exception to the Open Meetings Act since the
controversy was likely to result in litigation. However, the Board violated the Open Meetings
Act by deliberating and approving settlement conditions in the private meeting, and therefore
the settlement was void and of no effect. Note that the “settlement” was not a payment of
money but a list of “conditions of continued employment” with which the teacher was to comply
in order to avoid further employment action.

Baltrip v. Norris, 23 S.W.3d 336 (Tenn. Ct. App. 2000)
Board’s meeting with its attorney to discuss options following a teacher dismissal hearing did
not violate the Open Meetings Act. Charges of unprofessional conduct lodged against tenured
teacher constituted a pending controversy that was likely to result in litigation, and therefore
the attorney-client exception applied. Evidence showed that attorney advised the Board of its
legal options and that no deliberation or decision-making occurred. The lack of discussion after
the Board resumed its public session was not sufficient evidence from which to infer a violation
of the Open Meetings Act.

If you would like additional information on Tennessee’s open meetings and open records laws, TSBA
maintains A Resource Guide to Open Meetings and Open Records on its website at the following link:
https://tsba.net/wp-content/uploads/2019/07/MeetingRecordsBook-TSBA2019-1.pdf
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Student Records
Both federal and state statutory laws govern
access to the records of students in Tennessee
schools. Tennessee’s public records law
specifically provides for the confidentiality
of such records. The primary federal law
addressing student records is the Family
Educational Rights and Privacy Act (FERPA).
This law controls the inspection, amendment,
and disclosure of educational records.

to include indirect receipt of funds such as
through grant or contract or from students
who pay tuition with moneys received from
a federal program. In practicality almost all
education agencies receive funds from some
applicable program and therefore come under
the purview of FERPA. Certainly, all local
education agencies in Tennessee are under the
mandates of the act.

I. Family Educational Rights and Privacy
Act

B. Student Defined

FERPA, passed in 1974, grew out of an
increasing concern over the record-keeping
practices of public schools and the privacy
rights of students. The act establishes rights of
students and parents in accessing educational
records, challenging their content, and
disseminating educational records to third
parties. Prior to the passage of FERPA, the
rights of parents and students were unclear
in the area of challenging the content of
records. Noncustodial parents were arbitrarily
prevented from accessing records, and thirdparty disclosure was sometimes abused. While
individual privacy rights should have barred
abuse in disclosure to third parties, in practice
student information was indiscriminately
made available to law enforcement agencies,
employers, health department officials, and
juvenile courts without the use of subpoenas.
A. Scope
With a few exceptions, FERPA applies to any
educational agency or institution to which
funds have been made available under any
program administered by the U.S. Secretary
of Education if the institution provides
educational services or instruction to students
or administrative control. This generally
includes both private and public institutions.
Receiving funds has been liberally construed

In order to be a student for purposes of the
act, an individual must be in or have been
in attendance at the institution, and the
institution must maintain a record on the
student. This includes students learning
virtually and students in work-study programs.
The act does treat former students differently
in some procedural aspects. For example,
educational agencies do not have to give the
annual notice of rights under FERPA that
is mandated for current students. Also, the
educational agency may disclose directory
information about former students without
informing them of the designation of such
information as directory information.
C. Education Record Defined
The act defines “education records” as records,
files, documents, and other materials that
contain information directly related to a
student and are maintained by an education
agency or a person or institution acting on
behalf of the agency. In the physical sense,
a record includes any form of recording,
including but not limited to handwriting, print,
computer media, video or audio, tape, film,
microfilm, and microfiche.
Certain records are excluded from the
provisions of the act. Records of instructional,
supervisory, and administrative personnel
that are kept in the sole possession of the
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person making such records are specifically
excluded so long as they are not accessible
or revealed to other personnel (except
temporary substitutes of the possessor). Also
excluded are records related to persons in
their capacities as employees. In one case,
a teacher tried to invoke the protections of
FERPA when access to her college transcript
was sought by a third party under a state
open-records law. The transcript was kept as
part of the teacher’s employment records. The
court rejected the teacher’s argument relying
on FERPA’s requirements that a “student” must
be someone in attendance at the school and
an “education record” must be one made and
maintained by the school.
D. Authority to Assert Rights
FERPA vests the power to assert rights under
the act in parents of students. This includes a
natural parent, guardian, or individual acting
as a parent in the absence of a parent or
guardian. Once a student attains age eighteen
or enrolls in a postsecondary institution, the
student becomes “eligible” under the act, and
the rights afforded to parents transfer to the
student. Either parent is entitled to full rights
under the Act absent a court order, state
statute, or other legally binding document
relating to custody matters that specifically
limits these rights.
E. Rights under FERPA
1. Right to be informed: the act requires
education agencies to annually notify
parents or eligible students of the rights
embodied in the act. The notice must
inform parents or eligible students of:
a. their right to inspect and review the
student’s education records;
b. their right to pursue amendment of a
student’s education record believed to
be inaccurate, misleading, or violating a
student’s privacy rights;
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c. their right to consent to disclosure
of personally identifiable information
except where the law affords disclosure
without consent;
d. their right to file a complaint with the
U.S. Department of Education when the
local education agency does not comply
with the law;
e. the procedure for inspecting education
records;
f. the procedure for requesting an
amendment to a student record; and
g. the criteria for determining who is a
school official and what constitutes a
legitimate educational interest if the
LEA discloses information without
parental consent where allowed by
FERPA.
This notice requirement may be met by any
reasonable means that will likely inform
parents or eligible students of their rights,
specifically including parents of disabled
students and non-English-speaking parents.
2. Right to prevent disclosure of education
records: in order to release personally
identifiable information, the agency
must obtain consent from the parent or
eligible student. This consent must be
dated, signed, specify what records are
to be disclosed and the purpose of the
disclosure. It must identify the parties to
whom disclosure is made. Also, a copy
of the disclosed record must be given
to parents upon request. The Tennessee
Attorney General has opined that parental
consent would be required for the state
library and archives to microfilm and
maintain local school records since those
records potentially could contain student
grades. In an opinion also citing FERPA, the
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attorney general’s office stated that records
on student loan defaults maintained by the
Tennessee Student Assistance Corporation
are confidential and could not be released
to the news media without consent.
The act does provide several exceptions to the
consent requirement. One of these exceptions
is the disclosure of personally identifiable
information designated as “directory
information.” This information may be released
without obtaining consent so long as the
parent or eligible student has not objected to
the disclosure of that directory information
within a reasonable time after receiving the
annual notice required by FERPA. Directory
information means “information contained in
an education record of a student that would
not generally be considered harmful or an
invasion of privacy if disclosed.” It includes,
but is not limited to, the student’s name,
address, telephone listing, electronic email
address, photograph, date and place of birth,
participation in sports and officially recognized
activities, grade level, enrollment status,
weight and height of athletic team members,
dates of attendance, degrees and awards
received, and the most recent institution
attended.
Other exceptions to acquiring parental
consent for disclosure are:
• to other personnel in the education
agency who have a legitimate
educational interest in the records;
• to other educational agencies in which
the student seeks to enroll;
• to specified federal, state, and local
authorities in connection with the audit
or evaluation of programs;
• in connection with a financial aid
application;
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• to state and local officials pursuant to
a state statute concerning the juvenile
justice system;
• to organizations conducting studies
on behalf of educational agencies
to improve instruction or develop or
validate tests;
• to accrediting organizations;
• to parents of a dependent student
as defined by § 152 of the Internal
Revenue Code of 1954;
• in response to a lawfully issued
subpoena or judicial order, or without
a subpoena if the LEA initiates legal
action against a parent or student, or
if the parent or student initiates legal
action against the LEA; and
• where there is a threat to the health
or safety of the student or others. (The
regulations specifically allow disclosure
to teachers and school officials in
other schools who have legitimate
educational interest in the behavior of
the student.)
3. Right to inspect and review education
records: the act requires that each agency
establish procedures for allowing parents
the right to review and inspect educational
records. This inspection must be allowed
with-in a reasonable time, but in no case
more than forty-five days after the request
has been made. The agency is also under a
duty to explain and interpret the content
of such records if requested to do so. If
failure to provide parents with a copy
of the record effectively prohibits their
right of inspection, then copies must be
provided to parents. If the records contain
information on more than one student,
then the parents may inspect only that
portion pertaining to their child.
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4. Right to challenge content of the record:
a parent may request an agency to amend
a record if the parent believes the record
is inaccurate or contains misleading
information or information that is invasive
of the student’s right of privacy. The
agency must decide whether to amend the
record within a reasonable time and inform
the parents of their right to a hearing
should the agency decide not to amend the
record. If a hearing is convened and as a
result the agency decides the record should
be amended, it must make the amendment
and inform the parents of the amendment
in writing.
F. Enforcement
The Secretary of Education is charged with
taking the necessary measures to enforce the
act. Action may only be taken after a finding
that compliance cannot be obtained via
voluntary means. Aggrieved parties may file
complaints with the Family Policy Compliance
Office in the US Department of Education.
The regulations on enforcement procedures
are extensive. The measures for enforcement
progress from withholding further payments
under any applicable program to issuing
a cease-and-desist order to terminating
eligibility of the agency to receive funds for
any applicable program. FERPA alone provides
for no private cause of action. However, this
does not mean that school systems should
only be concerned with the compliance and
enforcement procedures enunciated in the
act. A federal court of appeals has held that a
violation of FERPA may be the basis for a 42
USC § 1983 claim. This creates the possibility
that attorneys’ fees or punitive damages could
be awarded where a violation of FERPA is the
basis for such a claim.
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II. Tennessee Statutes
While the federal act provides a much more
comprehensive treatment of the law on
student records, Tennessee’s public records act
also classifies student records as confidential.
Tenn. Code Ann. § 10-7-504(a)(4) reads:
The records of students in public
educational institutions shall be treated as
confidential. Information in such records
relating to academic performance, financial
status of a student or the student’s parent
or guardian, medical or psychological
treatment or testing shall not be made
available to unauthorized personnel of the
institution or to the public or any agency,
except those agencies authorized by the
educational institution to conduct specific
research or otherwise authorized by the
governing board of the institution, without
the consent of the student involved or
the parent or guardian of a minor student
attending any institution of elementary or
secondary education, except as otherwise
provided by law or regulation pursuant
thereto and except in consequence of
due legal process or in cases when the
safety of persons or property is involved.
The governing board of the institution,
the department of education, and the
Tennessee higher education commission
shall have access on a confidential basis to
such records as are required to fulfill their
lawful functions. Statistical information
not identified with a particular student
may be released to any person, agency,
or the public; and information relating
only to an individual student’s name,
age, address, dates of attendance, grade
levels completed, class placement and
academic degrees awarded may likewise be
disclosed.
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This statute mirrors FERPA in that it requires
parental consent for disclosure while
allowing for release of directory information
without consent, allows access by authorized
institutional personnel, and allows disclosure pursuant to legal process or in
cases where safety of persons or property
is involved. It also specifically directs a local
education agency to provide noncustodial or
nonresidential parents with copies of a child’s
report card upon receipt of a written request
from the noncustodial or nonresidential
parent.

III. Conclusion
Federal and state laws place extensive
restrictions on the use and access of student
records. The most useful and necessary step
in complying with these mandates is the
development and publication of appropriate
notice to parents and eligible students. Given
that courts have increasingly recognized
violations of FERPA as actionable under
federal law (and thus subject to money
damages), it is essential that school personnel
comply with the provisions of the law.
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OPEN MEETINGS / OPEN RECORDS
QUESTIONS FOR DISCUSSION
1. Mr. Johnson, a member of the County School Board, decides to run for a seat in the state
House of Representatives. He repeatedly contacts all his fellow Board members by phone
soliciting their support. He makes personal visits to three of the members’ houses requesting
campaign contributions. Is this a violation of the “sunshine law”?

2. The director of schools of the Volunteer School District appointed a committee of faculty
members for the purpose of advising the director on the organization and requirements
of participation in extracurricular activities. The director prepares the agenda for the
meetings and presides over them. They are held in the central office conference room. No
public notices of the meetings are posted, and no one outside the members are allowed
admittance. A local newspaper files a lawsuit seeking to have the meetings declared in
violation of the “sunshine law” and to gain access. What is the likelihood of success of the
lawsuit?

3. The last item on the Board’s agenda at its regular meeting is a personnel matter. The Board
had received a letter from an attorney representing a former employee who claims she was
forced to leave the system because she was sexually harassed. In the letter, the attorney
states that it appears that his client is “left with no recourse but to pursue her claim through
the courts.” The chairman adjourns the meeting and all Board members retire to the
conference room to discuss this case with Mr. Sharp, the board’s attorney. Can this meeting
be in private? Could the Board also discuss the issue of local salary supplements? That issue
is currently part of the ongoing collaborative conferencing process and discussing this in an
open meeting would hamper the Board’s negotiating position.
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4. Five members of the nine-member School Board meet at the local restaurant for lunch. They
discuss the upcoming selection of an engineer to design the high school’s new athletic fields.
They agree that Mr. Green, a local engineer, should get the contract. At the next meeting,
the Board votes unanimously to hire Mr. Green to do the design. A contract with Mr. Green
is signed shortly thereafter, and Mr. Green then completes half of his work under the
contract. A local citizen who overheard the lunchtime conversation files a lawsuit seeking
to have the decision declared void. If the court finds the meeting in violation, what is the
status of the contract with Mr. Green?

5. Two citizens, angered at the size of the School Board budget, ask to see all the financial
records of the School Board, including salary figures of the central office staff. The two work
out of the county and cannot come to the Board office during regular business hours. They
demand that the superintendent open the office after hours on Saturday so that they can
inspect the books. Also, they want copies of the records. What are the obligations of the
Board?

6. A group of disgruntled parents is concerned about the qualifications of the local high
school’s calculus teacher. They ask to see the teacher’s personnel file to review his college
transcript. Can they have access to the transcript?
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Selected Provisions of the
Tennessee Open Meetings Statute
8-44-102. Open Meetings - “Governing body”
defined - “Meeting” defined
(a) All meetings of any governing body are
declared to be public meetings open to the
public at all times, except as provided by the
Constitution of Tennessee.
(b)(1) “Governing body” means:
(A) The members of any public body which
consists of two (2) or more members,
with the authority to make decisions for
or recommendations to a public body on
policy or administration and also means a
private nonprofit community organization
eligible to receive funds from the community
services block grant program under 42
U.S.C. §§ 9901 -- 9926. Any governing body
so defined by this section shall remain so
defined, notwithstanding the fact that such
governing body may have designated itself
as a negotiation committee for collective
bargaining purposes, and strategy sessions of a
governing body under such circumstances shall
be open to the public at all times;
(B) The board of directors of any nonprofit
corporation which contracts with a state
agency to receive community grant funds in
consideration for rendering specified services
to the public; provided, that community grant
funds comprise at least thirty percent (30%) of
the total annual income of such corporation.
Except such meetings of the board of directors
of such nonprofit corporation that are called
solely to discuss matters involving confidential
doctor-patient relationships, personnel matters
or matters required to be kept confidential
by federal or state law or by federal or state
regulation shall not be covered under this
chapter, and no other matter shall be discussed
at such meetings;

(C) The board of directors of any not-forprofit corporation authorized by the laws of
Tennessee to act for the benefit or on behalf of
any one (1) or more counties, cities, towns and
local governments pursuant to title 7, chapter
54 or 58. This subdivision (b)(1)(C) shall not
apply to any county with a metropolitan form
of government and having a population of
four hundred thousand (400,000) or more,
according to the 1980 federal census or any
subsequent federal census;
(D) The board of directors of any nonprofit
corporation which through contract or
otherwise provides a metropolitan form
of government having a population in
excess of five hundred thousand (500,000),
according to the 1990 federal census or any
subsequent federal census, with heat, steam or
incineration of refuse;
(E)(i) The board of directors of any association
or nonprofit corporation authorized by the
laws of Tennessee that:
(a) Was established for the benefit of local
government officials or counties, cities, towns
or other local governments or as a municipal
bond financing pool;
(b) Receives dues, service fees or any other
income from local government officials or
such local governments that constitute at
least thirty percent (30%) of its total annual
income; and
(c) Was authorized as of January 1, 1998,
under state law to obtain coverage for its
employees in the Tennessee consolidated
retirement system.
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(ii) This subdivision (b)(1)(E) shall not be
construed to require the disclosure of a trade
secret or proprietary information held or used
by an association or nonprofit corporation
to which this chapter applies. In the event
a trade secret or proprietary information is
required to be discussed in an open meeting,
the association or nonprofit corporation
may conduct an executive session to discuss
such trade secret or proprietary information;
provided, that a notice of the executive
session is included in the agenda for such
meeting.
(iii) As used in this subdivision (b)(1)(E):
(a) “Proprietary information” means rating
information, plans, or proposals; actuarial
information; specifications for specific
services provided; and any other similar
commercial or financial information used in
making or deliberating toward a decision by
employees, agents or the board of directors
of such association or corporation; and
which if known to a person or entity outside
the association or corporation would give
such person or entity an advantage or an
opportunity to gain an advantage over the
association or corporation when providing
or bidding to provide the same or similar
services to local governments; and
(b) “Trade secret” means the whole or any
portion or phrase of any scientific or technical
information, design, process, procedure,
formula or improvement which is secret and
of value. The trier of fact may infer a trade
secret to be secret when the owner thereof
takes measures to prevent it from becoming
available to persons other than those selected
by the owner to have access thereto for
limited purposes.
(2) “Meeting” means the convening of a
governing body of a public body for which a
quorum is required in order to make a decision
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or to deliberate toward a decision on any
matter. “Meeting” does not include any on-site
inspection of any project or program.
(c) Nothing in this section shall be construed
as to require a chance meeting of two (2)
or more members of a public body to be
considered a public meeting. No such chance
meetings, informal assemblages, or electronic
communication shall be used to decide or
deliberate public business in circumvention of
the spirit or requirements of this part.
8-44-103. Notice of public meetings.
(a) NOTICE OF REGULAR MEETINGS. Any
such governmental body which holds a
meeting previously scheduled by statute,
ordinance, or resolution shall give adequate
public notice of such meeting.
(b) NOTICE OF SPECIAL MEETINGS. Any such
governmental body which holds a meeting not
previously scheduled by statute, ordinance, or
resolution, or for which notice is not already
provided by law, shall give adequate public
notice of such meeting.
(c) The notice requirements of this part are
in addition to, and not in substitution of, any
other notice required by law.
8-44-104. Minutes recorded and open to
public - Secret votes prohibited.
(a) The minutes of a meeting of any such
governmental body shall be promptly and fully
recorded, shall be open to public inspection,
and shall include, but not be limited to,
a record of persons present, all motions,
proposals and resolutions offered, the results
of any votes taken, and a record of individual
votes in the event of roll call.
(b) All votes of any such governmental body
shall be by public vote or public ballot or public
roll call. No secret votes, or secret ballots, or
secret roll calls shall be allowed. As used in
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this chapter, “public vote” means a vote in
which the “aye” faction vocally expresses its
will in unison and in which the “nay” faction,
subsequently, vocally expresses its will in
unison.
8-44-105. Action nullified - Exception.
Any action taken at a meeting in violation
of this part shall be void and of no effect;
provided, that this nullification of actions
taken at such meetings shall not apply to any
commitment, otherwise legal, affecting the
public debt of the entity concerned.
8-44-106. Enforcement - Jurisdiction.
(a) The circuit courts, chancery courts, and
other courts which have equity jurisdiction,
have jurisdiction to issue injunctions, impose
penalties, and otherwise enforce the purposes
of this part upon application of any citizen of
this state.
(b) In each suit brought under this part, the
court shall file written findings of fact and
conclusions of law and final judgments, which
shall also be recorded in the minutes of the
body involved.
(c) The court shall permanently enjoin any
person adjudged by it in violation of this
part from further violation of this part. Each
separate occurrence of such meetings not
held in accordance with this part constitutes a
separate violation.
(d) The final judgment or decree in each suit
shall state that the court retains jurisdiction
over the parties and subject matter for a
period of one (1) year from date of entry, and
the court shall order the defendants to report
in writing semiannually to the court of their
compliance with this part.
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Selected Provisions of the
Tennessee Open Records Statute
10-7-503. Records open to public inspection
(a)(1) As used in this part and title 8, chapter 4,
part 6:
(A) “Public record or records” or “state record
or records”:
(i) Means all documents, papers, letters,
maps, books, photographs, microfilms,
electronic data processing files and
output, films, sound recordings, or other
material, regardless of physical form or
characteristics, made or received pursuant
to law or ordinance or in connection with
the transaction of official business by any
governmental entity; and
(ii) Does not include the device or
equipment, including, but not limited to, a
cell phone, computer, or other electronic or
mechanical device or equipment, that may
have been used to create or store a public
record or state record;
(B) “Public records request coordinator”
means any individual within a governmental
entity whose role it is to ensure that
public records requests are routed to the
appropriate records custodian and that
requests are fulfilled in accordance with § 107-503(a)(2)(B); and
(C) “Records custodian” means any office,
official, or employee of any governmental
entity lawfully responsible for the direct

custody and care of a public record.
(2)(A) All state, county and municipal records
shall, at all times during business hours,
which for public hospitals shall be during the
business hours of their administrative offices,
be open for personal inspection by any citizen
of this state, and those in charge of the records
shall not refuse such right of inspection to any
citizen, unless otherwise provided by state law.
(B) The custodian of a public record or the
custodian’s designee shall promptly make
available for inspection any public record
not specifically exempt from disclosure. In
the event it is not practicable for the record
to be promptly available for inspection, the
custodian shall, within seven (7) business
days:
(i) Make the information available to the
requestor;
(ii) Deny the request in writing or by
completing a records request response form
developed by the office of open records
counsel. The response shall include the basis
for the denial; or
(iii) Furnish the requester in writing, or by
completing a records request response form
developed by the office of open records
counsel, the time reasonably necessary to
produce the record or information.
(3) Failure to respond to the request as
described in subdivision (a)(2) shall constitute a
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denial and the person making the request shall
have the right to bring an action as provided in
§ 10-7-505.
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(ii) A governmental entity may require a
request for copies of public records to be:
(a) In writing;

(4) This section shall not be construed as
requiring a governmental entity to sort
through files to compile information or to
create or recreate a record that does not exist.
Any request for inspection or copying of a
public record shall be sufficiently detailed to
enable the governmental entity to identify the
specific records for inspection and copying.
(5) Information made confidential by state
law shall be redacted whenever possible, and
the redacted record shall be made available
for inspection and copying. The redaction of
confidential information shall not constitute
the creation of a new record. Costs associated
with redacting records, including the cost
of copies and staff time to provide redacted
copies, shall be borne as provided by law.
(6) A governmental entity is prohibited
from avoiding its disclosure obligations by
contractually delegating its responsibility to a
private entity.
(7)(A)(i) A governmental entity shall not require
a written request or assess a charge to view
a public record unless otherwise required
by law. Requests to view public records may
be submitted in person or by telephone, fax,
mail, or email if the governmental entity uses
such means of communication to transact
official business, or via internet portal if the
governmental entity maintains an internet
portal that is used for accepting public records
requests.

(b) On a form that complies with subsection
(c); or
(c) On a form developed by the office of
open records counsel.
(iii) If a governmental entity does not require
a request for copies to be in writing or on
a form in accordance with subdivision (a)
(7)(A)(ii), then a request for copies of public
records may be submitted as provided in
subdivision (a)(7)(A)(i).
(iv) If a governmental entity requires a
request to be in writing under subdivision
(a)(7)(A)(ii)(a), the records custodian of the
governmental entity shall accept any of the
following:
(a) A request submitted in person or by mail;
(b) An email request if the governmental
entity uses email to transact official business;
and
(c) A request submitted on an electronic form
via internet portal if the governmental entity
maintains an internet portal that is used for
accepting public records requests.
(v) If a governmental entity requires that a
request for copies of public records be made
on a form as provided in subdivision (a)(7)
(A)(ii), then the governmental entity shall
provide such form in the most expeditious
means possible when the form is requested.
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(vi) A governmental entity may require
any person making a request to view or
make a copy of a public record to present a
government-issued photo identification, if
the person possesses photo identification,
that includes the person’s address.
If a person does not possess photo
identification, the governmental entity
may require other forms of identification
acceptable to the governmental entity.
(vii) Notwithstanding any other law to the
contrary:
(a) If a person makes two (2) or more
requests to view a public record within a
six-month period and, for each request,
the person fails to view the public record
within fifteen (15) business days of receiving
notification that the record is available
to view, the governmental entity is not
required to comply with any public records
request from the person for a period of six
(6) months from the date of the second
request to view the public record unless the
governmental entity determines failure to
view the public record was for good cause;
and
(b) If a person makes a request for copies of
a public record and, after copies have been
produced, the person fails to pay to the
governmental entity the cost for producing
such copies, the governmental entity is not
required to comply with any public records
request from the person until the person
pays for such copies; provided, that the
person was provided with an estimated cost
for producing the copies in accordance with
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subdivision (a)(7)(B)(ii) prior to producing
the copies and the person agreed to pay the
estimated cost for such copies.
(B)(i) A records custodian may require a
requestor to pay the custodian’s reasonable
costs incurred in producing the requested
material and to assess the reasonable costs in
the manner established by the office of open
records counsel pursuant to § 8-4-604.
(ii) The records custodian shall provide a
requestor an estimate of the reasonable
costs to provide copies of the requested
material.
10-7-504. Confidential records.
TCA 10-7-501(a)(4)(A) - The records of
students in public educational institutions shall
be treated as confidential. Information in such
records relating to academic performance,
financial status of a student or the student’s
parent or guardian, medical or psychological
treatment or testing shall not be made
available to unauthorized personnel of the
institution or to the public or any agency,
except those agencies authorized by the
educational institution to conduct specific
research or otherwise authorized by the
governing board of the institution, without the
consent of the student involved or the parent
or guardian of a minor student attending
any institution of elementary or secondary
education, except as otherwise provided by
law or regulation pursuant thereto, and except
in consequence of due legal process or in
cases when the safety of persons or property
is involved. The governing board of the
institution, the department of education, and
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the Tennessee higher education commission
shall have access on a confidential basis to
such records as are required to fulfill their
lawful functions. Statistical information not
identified with a particular student may
be released to any person, agency, or the
public; and information relating only to an
individual student’s name, age, address, dates
of attendance, grade levels completed, class
placement and academic degrees awarded
may likewise be disclosed.

street address, city, state and zip code, for any
state employee; and

(f)(1) The following records or information of
any state, county, municipal or other public
employee or former employee, or applicant
to such position, or of any law enforcement
officer commissioned pursuant to § 49-7-118,
in the possession of a governmental entity or
any person in its capacity as an employer shall
be treated as confidential and shall not be
open for inspection by members of the public:

(F) The information listed in subdivisions (f)(1)
(A)-(E) of immediate family members, whether
or not the immediate family member resides
with the employee, or household members;

(A) Home telephone and personal cell phone
numbers;
(B) Bank account and individual health
savings account, retirement account and
pension account information; provided, that
nothing shall limit access to financial records
of a governmental employer that show the
amounts and sources of contributions to
the accounts or the amount of pension or
retirement benefits provided to the employee
or former employee by the governmental
employer;

(ii) Residential street address for any county,
municipal or other public employee;
(E) Driver license information except where
driving or operating a vehicle is part of the
employee’s job description or job duties
or incidental to the performance of the
employee’s job;

(G) Emergency contact information, except for
that information open to public inspection in
accordance with subdivision (f)(1)(D)(ii); and
(H) Personal, nongovernment issued, email
address.
(2) Information made confidential by this
subsection (f) shall be redacted wherever
possible and nothing in this subsection (f) shall
be used to limit or deny access to otherwise
public information because a file, a document,
or data file contains confidential information.
(3) Nothing in this subsection (f) shall be
construed to limit access to these records by
law enforcement agencies, courts, or other
governmental agencies performing official
functions.

(C) Social security number;
(D)(i) Residential information, including the

(4) Nothing in this subsection (f) shall be
construed to close any personnel records of
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public officers which are currently open under
state law.
(5) Nothing in this subsection (f) shall be
construed to limit access to information made
confidential under this subsection (f), when the
employee expressly authorizes the release of
such information.
(6) Notwithstanding any provision to the
contrary, the bank account information for
any state, county, municipal, or other public
employee, former employee or applicant to
such position, or any law enforcement officer
commissioned pursuant to § 49-7-118, that
is received, compiled or maintained by the
department of treasury, shall be confidential
and not open for inspection by members of
the public, regardless of whether the employee
is employed by the department of treasury.
The bank account information that shall be
kept confidential shall include, but not be
limited to bank account numbers, transit
routing numbers and the name of the financial
institutions.
10-7-505. Denial of access - Procedures for
obtaining access - Court orders - Injunctions –
Appeals - Liability for nondisclosure.
(a) Any citizen of Tennessee who shall request
the right of personal inspection of any state,
county or municipal record as provided in §
10-7-503, and whose request has been in
whole or in part denied by the official and/
or designee of the official or through any act
or regulation of any official or designee of
any official, shall be entitled to petition for
access to any such record and to obtain judicial
review of the actions taken to deny the access.
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(b) Such petition shall be filed in the chancery
court or circuit court for the county in which
the county or municipal records sought are
situated, or in any other court of that county
having equity jurisdiction. In the case of
records in the custody and control of any
state department, agency or instrumentality,
such petition shall be filed in the chancery
court or circuit court of Davidson County;
or in the chancery court or circuit court for
the county in which the state records are
situated if different from Davidson County,
or in any other court of that county having
equity jurisdiction; or in the chancery court or
circuit court in the county of the petitioner’s
residence, or in any other court of that county
having equity jurisdiction. Upon filing of the
petition, the court shall, upon request of the
petitioning party, issue an order requiring
the defendant or respondent party or parties
to immediately appear and show cause, if
they have any, why the petition should not
be granted. A formal written response to
the petition shall not be required, and the
generally applicable periods of filing such
response shall not apply in the interest of
expeditious hearings. The court may direct that
the records being sought be submitted under
seal for review by the court and no other party.
The decision of the court on the petition shall
constitute a final judgment on the merits.
(c) The burden of proof for justification of
nondisclosure of records sought shall be
upon the official and/or designee of the
official of those records and the justification
for the nondisclosure must be shown by a
preponderance of the evidence.
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(d) The court, in ruling upon the petition of
any party proceeding hereunder, shall render
written findings of fact and conclusions of
law and shall be empowered to exercise full
injunctive remedies and relief to secure the
purposes and intentions of this section, and
this section shall be broadly construed so as to
give the fullest possible public access to public
records.
(e) Upon a judgment in favor of the petitioner,
the court shall order that the records be made
available to the petitioner unless:
(1) There is a timely filing of a notice of appeal;
and
(2) The court certifies that there exists a
substantial legal issue with respect to the
disclosure of the documents which ought to
be resolved by the appellate courts.
(f) Any public official required to produce
records pursuant to this part shall not be
found criminally or civilly liable for the release
of such records, nor shall a public official
required to release records in such public
official’s custody or under such public official’s
control be found responsible for any damages
caused, directly or indirectly, by the release of
such information.
(g) If the court finds that the governmental
entity, or agent thereof, refusing to disclose
a record, knew that such record was public
and willfully refused to disclose it, such court
may, in its discretion, assess all reasonable
costs involved in obtaining the record,
including reasonable attorneys’ fees, against
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the nondisclosing governmental entity. In
determining whether the action was willful,
the court may consider any guidance provided
to the records custodian by the office of open
records counsel as created in title 8, chapter 4.
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Best Practice Guidelines for Records Custodians Responding to
Requests for Public Records
In Tenn. Code Ann. Section 10-7-505(d), the Tennessee General Assembly declares that the
Tennessee Public Records Act (hereinafter “TPRA”) “shall be broadly construed so as to give the
fullest possible access to public records.” Courts in Tennessee have opined that unless there is
a clear exception provided in law, all records of a governmental entity are to be open to citizens
for inspection and/or copying. However, these Courts have also acknowledged the ability of
records custodians to adopt reasonable rules governing the manner in which records request are
to be made and fulfilled.
In an effort to provide records custodians with a resource that can be utilized when responding
to public records request made pursuant to the TPRA, the Office of Open Records Counsel
(hereinafter “OORC”) in conjunction with the Advisory Committee on Open Government
(hereinafter “ACOG”) has developed “Best Practices Guidelines for Records Custodians
Responding to Requests for Public Records.” Records custodians must follow the provisions of
the TPRA. The guidelines serve as a resource for records custodians, but records custodians
are not required to adhere to the guidelines. However, a Court may consider these guidelines
in determining whether action by a records custodian is willful [Tenn. Code Ann. Section 10-7505(g)]. These guidelines will be reviewed at least annually by the OORC.

Definitions:
Records custodian: the office, official or employee lawfully responsible for the direct custody and
care of a public record and is not necessarily the original preparer or producer of the record. A
governmental entity may have more than one records custodian.
Public records: defined in Tenn. Code Ann. Section 10-7-503(a)(1): As used in this part and Title
8, Chapter 4, Part 6, “public record or records” or “state record or records” means all documents,
papers, letters, maps, books, photographs, microfilms, electronic data processing files and
output, films, sound recordings, or other material, regardless of physical form or characteristics
made or received pursuant to law or ordinance or in connection with the transaction of official
business by any governmental agency.
Redacted record: a public record otherwise open for public inspection from which protected
information has been removed or made obscured prior to release or inspection.
Requestor: a Tennessee citizen requesting access to or a copy of a public record.
Governmental entity or agency: this includes but is not limited to the state, any political
subdivision, agency, institution, county, municipality, city or sub-entity. Note, certain
associations, non-profits, and private entities are also subject to the TPRA.
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Guidelines:
1. To the extent possible, a governmental entity should have a written public records policy
properly adopted by the appropriate governing authority. The policy should be applied
consistently throughout the various offices, departments, or divisions within a governmental
entity; however, when a particular office, department or division has a need for a policy that
is distinct from that of the entire governmental entity, a separate policy should be adopted.
The policy should include:
a. the process for making requests to inspect public records and/or to receive copies
of public records (including whether government issued photo ID’s are required and
whether written requests for copies are required);
b. the process for responding to requests (including the use of required forms); and
c. whether and when fees will be charged for copies of public records (including
establishment of charges pursuant to the Schedule of Reasonable Charges).
The policy should balance the governmental entity’s need to function efficiently and to
maintain the integrity of records with the public’s right to access records pursuant to the
TPRA.
2. Whenever possible, one person within each governmental office, department, or division
should be designated as the public records request coordinator. This person will ensure
that requests made pursuant to the TPRA are routed to the appropriate records custodian
and that requests are fulfilled in a timely manner. It is suggested that this individual be
knowledgeable about the TPRA, as well as the records management system being utilized
and any written public records policy that has been adopted.
3. A records custodian should make requested records available as promptly as possible in
accordance with Tenn. Code Ann. Section 10-7-503.
4. A records custodian should strive to respond to all records requests in the most economical
and efficient manner possible. For example, when labor charges are going to be assessed,
qualified staff persons with the lowest hourly wage should be utilized to produce the
requested records.
5. To the extent possible, when records are maintained electronically, records custodians
should produce records request electronically. Records should be produced electronically
whenever feasible as a means of utilizing the most “economical and efficient method of
producing” records.
6. If a governmental entity maintains a website, records custodians should post as many
records, and particularly records such as agendas and minutes from meetings, on the website
whenever it is possible to do so. A records custodian may direct a requestor to the website
for requested records. However, a requestor may still exercise the right to inspect the public
record during regular business hours in the office of the records custodian and/or to receive
a copy or duplicate made by the records custodian.
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7. Whenever possible and especially in situations where redaction is necessary, once a records
request has been completed and there is a reasonable expectation that the same records
will be requested in the future, a records custodian should maintain a copy of the redacted
records so that any future request can be easily located and copied.
8. When a records custodian receives a records request for a large volume of records and
reasonably determines that production of the records should be segmented, the requestor
should be notified that the production of the records will be in segments and that a records
production schedule will be provided as expeditiously as possible.
9. If a records request is made to a records custodian who is not the appropriate custodian
of the requested records, the records custodian when denying the request should make
the requestor aware of the appropriate records custodian (if known) whenever possible.
However, it should be noted that the statutory time frame for responding to the request
is not triggered until the request is made by the requestor to the appropriate records
custodian.
10. If a records custodian has provided what is thought to be all records responsive to a public
records request and then discovers that records were omitted, the requestor should be made
aware of the omission and the records produced as quickly as practicable.
11. Whenever a record is redacted, a records custodian should provide the requestor with the
basis for redaction when the redacted records are provided to the requestor. A records
custodian is not required however to produce a privilege log.
12. Whenever possible, a records custodian should have a designated supervised space available
during normal business hours where requestors can inspect public records.
13. To the extent a records custodian does not have the ability to make copies or duplicates of
a requested record, a records custodian should notify the requestor of such and identify the
vendor that will be used to produce the requested records, as well as the estimated cost. The
inability of a records custodian to internally produce a duplicate or copy of a record does not
eliminate the obligation to provide a duplicate or copy if requested.
14. When a records custodian is unclear as to the records that are being requested, it is
suggested that the custodian contact the requestor in an effort to clarify and/or narrow the
request. If, after attempting to clarify the request, the records custodian is still unable to
determine what is being requested, the request should be denied based upon the requestor’s
failure to sufficiently identify the requested records in accordance with the requirements of
the TPRA.
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15. For purposes of developing a policy that authorizes the assessment of fees, including
charging for labor, it is suggested that a governmental entity consider the following:
a. whether waivers or reduction of charges will be permitted, based on:
I. number of copies or minimum charge amount; or
II. type of record: whether the requested document is a document that is produced on a
regular basis, requested on a regular basis and is easily accessible (i.e. records that are
routinely released and readily accessible, such as agendas for current calendar month
meetings and approved minutes from meetings held in the previous calendar month);
and
b. whether the administrative cost of documenting fees and processing the payment
(including internal controls) exceeds the cost of copying and labor.
16. Whenever possible, a records custodian should require and receive either full or partial
payment of the estimated charges prior to production of copies of the requested records.
17. If a records custodian is going to segment the production of requested records, the
requirement for payment prior to the production of the records also should be segmented.
18. When a governmental entity has the ability to accept multiple forms of payments, that
could include cash, checks, credit or debit cards, and money orders, it is suggested that the
governmental entity permit such forms of payment for copies of public records.
19. A records custodian must provide requestors with an estimate of the charges to be assessed
for copies and labor. Whenever possible, a records custodian should provide the estimate
prior to producing the requested copies of records and should itemize the estimate.
20. State records custodians who have questions about how to respond to a records request
should contact the Office of Attorney General and Reporter. All other records custodians
who have questions about how to respond to a records request should contact the Office of
Open Records Counsel.
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STATE OF TENNESSEE
COMPTROLLER OF THE TREASURY
OFFICE OF OPEN RECORDS COUNSEL
SCHEDULE OF REASONABLE CHARGES
PURPOSE:
Pursuant to Tenn. Code Ann. § 8-4-604(a)(1), the Office of Open Records Counsel (“OORC”) is
required to establish a schedule of reasonable charges a records custodian may use as a
guideline to charge citizens requesting copies of public records. Additionally, Tenn. Code Ann. §
10-7-503(g) requires each governmental entity subject to the Tennessee Public Records Act
(“TPRA”) to establish a written public records policy that includes a statement of any fees
charged for copies of public records and the procedures for billing and payment. Accordingly,
the following policy sets forth general guidelines for records custodians when assessing
reasonable charges associated with record requests under the TPRA.
POLICY:
I.

General Considerations
A. Records custodians may not charge for inspection of public records except as
provided by law.
B. The following schedule of reasonable charges should not be interpreted as requiring
records custodians to impose charges for copies of public records. Charges for
copies of public records must be pursuant to a public records policy properly adopted
by the governing authority of a governmental entity. See Tenn. Code Ann. § 10-7503(g) and § 10-7-506(a).
C. Application of an adopted schedule of charges shall not be arbitrary. Additionally,
excessive fees and other rules shall not be used to hinder access to public records.
D. A records custodian may reduce or waive charges, in whole or in part, in accordance
with the governmental entity’s public records policy.
E. A records custodian may require payment for copies before producing copies of the
records.
F. The TPRA does not distinguish requests for inspection of records based on intended
use, be it for research, personal, or commercial purposes. Likewise, this Schedule of
Reasonable Charges does not make a distinction in the charges assessed based on
the purpose of a record request. However, other statutory provisions, such as Tenn.
Code Ann. § 10-7-506(c), enumerate fees that may be assessed when specific
documents are requested for a specific use. Any distinctions made, or waiver of
charges permitted, based upon the type of records requested should be expressly
set
forth
and
permitted
in
the
adopted
public
records
policy.
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G. Records custodians shall provide a requestor an estimate of reasonable costs to
provide copies of requested records.
II. Per Page Copying Charges
A. For each standard 8½” x 11” or 8½” x 14” copy produced, a records custodian may
assess a per page charge of up to 15 cents ($0.15) for black and white copies and
up to 50 cents ($0.50) for color copies. If producing duplex (front and back) copies, a
charge for two separate pages may be imposed for each single duplex copy.
B. If the charge for color copies is higher than for black and white copies, and a public
record is maintained in color but can be produced in black and white, the records
custodian shall advise the requestor that the record can be produced in color if the
requestor is willing to pay a charge higher than that of a black and white copy.
C. If a governmental entity’s actual costs are higher than those reflected above, or if the
requested records are produced on a medium other than 8½” x 11” or 8½” x 14”
paper, the governmental entity may develop its own charges. The governmental
entity must establish a schedule of charges documenting “actual cost” and state the
calculation and reasoning for its charges in a properly adopted policy. A
governmental entity may charge less than those charges reflected above. Charges
greater than 15 cents ($0.15) for black and white copies and 50 cents ($0.50) for
color copies can be assessed or collected only when there is documented analysis of
the fact that the higher charges represent the governmental entity’s actual cost of
producing such material, unless there exists another basis in law for such charges.
III. Additional Charges
A. When assessing a fee for items covered under this section, records custodians shall
utilize the most economical and efficient method of producing the requested records.
B. A records custodian may charge its actual out-of-pocket costs for flash drives or
similar storage devices on which electronic copies are provided. When providing
electronic records, a records custodian may charge per-page costs only when paper
copies that did not already exist are required to be produced in responding to the
request, such as when a record must be printed to be redacted.
C. It is presumed copies of requested records will be provided in person to a requestor
when the requestor returns to the records custodian’s office to retrieve the records.
D. If a requestor chooses not to personally retrieve records and the actual cost of
delivering the copies, in addition to any other permitted charges, have been paid by
the requestor or otherwise waived pursuant to the public records policy, then a
records custodian is obligated to deliver the copies via USPS First-Class Mail. It is
within the discretion of a records custodian to agree to deliver copies of records
through other means, including electronically, and to assess the costs related to such
delivery.
E. If it is not practicable or feasible for the records custodian to produce copies
internally, the records custodian may use an outside vendor and charge the costs to
the requester.
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F. If a records custodian is assessed a charge to retrieve requested records from
archives or any other entity having possession of requested records, the records
custodian may recover from the requestor the costs assessed for retrieval.
IV. Labor Charges
A. A records custodian shall utilize the most cost efficient method of producing
requested records. Accordingly, a records custodian should strive to utilize current
employees at the lowest practicable hourly wage to fulfill public records requests for
copies.
B. “Labor” is the time (in hours) reasonably necessary to produce requested records,
including the time spent locating, retrieving, reviewing, redacting, and reproducing
records.
C. “Labor threshold” is the first (1st) hour of labor reasonably necessary to produce
requested material(s). A governmental entity may adopt a higher labor threshold than
one (1) hour. A records custodian is only permitted to charge for labor exceeding the
labor threshold established by the governmental entity.
D. “Hourly wage of an employee” is based upon the base salary of the employee and
does not include benefits. If an employee is not paid on an hourly basis, the hourly
wage shall be determined by dividing the employee’s annual salary by the required
hours to be worked per year. For example, an employee who is expected to work a
37.5 hour workweek and receives $39,000 in salary on an annual basis will be
deemed to be paid $20 per hour.
E. In calculating labor charges, a records custodian should determine the total amount
of labor for each employee and subtract the labor threshold from the labor of the
highest paid employee(s). The records custodian should then multiply the amount of
labor for each employee by each employee’s hourly wage to calculate the total
amount of labor charges associated with the request.
Example:
The hourly wage of Employee A is $15.00. The hourly wage of Employee B is
$20.00. Employee A spends two (2) hours on a request. Employee B spends two (2)
hours on the same request. The labor threshold is established at one (1) hour. Since
Employee B is the highest paid employee, the labor threshold will be applied to the
time Employee B spent producing the request. For this request, $50.00 could be
charged for labor. This is calculated by taking the number of hours each employee
spent producing the request, subtracting the threshold amount, multiplying that
number by the employee’s hourly wage, and then adding the amounts together (i.e.
Employee A (2 x $15.00) + Employee B (1 x $20.00) = $50.00).
Submitted to ACOG: November 8, 2016.
Effective: January 20, 2017
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STATE OF TENNESSEE
COMPTROLLER OF THE TREASURY
OFFICE OF OPEN RECORDS COUNSEL
SAFE HARBOR POLICY
PURPOSE: Tenn. Code Ann. § 8-4-604(a)(3) requires the Office of Open Records Counsel
(“OORC”) to establish a safe harbor policy for records custodians who adhere to the policies
and guidelines established by the OORC.
This policy should not be interpreted as requiring a records custodian to impose charges for
copies of public records nor should it be interpreted as requiring records custodians to
aggregate frequent and multiple requests. However, if a records custodian does decide to
impose charges for copies, or to aggregate requests, this policy establishes that those fees are
presumed to be reasonable when assessed in accordance with the policies and guidelines
developed by the OORC.
POLICY:
Any labor fees and charges related to copying or duplicating public records are presumed
reasonable if the fees and charges are set forth in the governmental entity’s public records
policy and such fees and charges were developed in accordance with the provisions of the
Schedule of Reasonable Charges.
The aggregation of frequent and multiple requests for copies of public records and any fees and
charges resulting from aggregation are presumed to be reasonable if the fees and charges are
set forth in the governmental entity’s public records policy and such fees and charges were
developed in accordance with the provisions of the Reasonable Charges for Frequent and
Multiple Requests Policy.

Submitted to ACOG: November 8, 2016
Effective: January 20, 2017
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PUBLIC RECORDS REQUEST FORM
The Tennessee Public Records Act (TPRA) grants Tennessee citizens the right to access open public records that exist at the time of the
request. The TPRA does not require records custodians to compile information or create or recreate records that do not exist.
(Governmental Entity Name and Name and Contact Information for the Public Records Request Coordinator)

To:
From:

(Insert Requestor’s Name and Contact Information (include an address for any TPRA required written response))

Is the requestor a Tennessee citizen?  Yes  No
Request:

 Inspection (The TPRA does not permit fees or require a written request for inspection onlyi.)
 Copy/Duplicate
If costs for copies are assessed, the requestor has a right to receive an estimate. Do you wish
to waive your right to an estimate and agree to pay copying and duplication costs in an
amount not to exceed $_________________? If so, initial here: ______________.
Delivery preference:

 On-Site Pick-Up
 Electronic

 USPS First-Class Mail
 Other: ________________________

Records Requested:
Provide a detailed description of the record(s) requested, including: (1) type of record; (2) timeframe or
dates for the records sought; and (3) subject matter or key words related to the records. Under the TPRA,
record requests must be sufficiently detailed to enable a governmental entity to identify the specific records
sought. As such, your record request must provide enough detail to enable the records custodian responding
to the request to identify the specific records you are seeking.

___________________________________________

Signature of Requestor and Date Submitted

Print Form
i

____________________________________________

Signature of Public Records Request Coordinator and Date Received

Reset Form

Note, Tenn. Code Ann. § 10-7-504(a)(20)(C) permits charging for redaction of private records of a utility.
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PUBLIC RECORD REQUEST RESPONSE FORM
[Insert Governmental Entity Name and Address]

[Date]
[Requestor's Name and Contact Information]:

In response to your records request received on ____________________,
[Date Request Received] our office is taking the action(s)1
indicated below:
 The public record(s) responsive to your request will be made available for inspection:
Location: _________________________________________________
Date & Time: ______________________________________________
 Copies of public record(s) responsive to your request are:
 Attached;
 Available for pickup at the following location:
_____________________________________________________; or
 Being delivered via:  USPS First-Class Mail  Electronically  Other: ________________.
 Your request is denied on the following grounds:
 Your request was not sufficiently detailed to enable identification of the specific requested record(s). You
need to provide additional information to identify the requested record(s).
 No such record(s) exists or this office does not maintain record(s) responsive to your request.
 No proof of Tennessee citizenship was presented with your request. Your request will be reconsidered upon
presentation of an adequate form of identification.
 You are not a Tennessee citizen.
 You have not paid the estimated copying/production fees.
 The following state, federal, or other applicable law prohibits disclosure of the requested records:
_________________________________________________________________________________.
 It is not practicable for the records you requested to be made promptly available for inspection and/or copying
because:
 It has not yet been determined that records responsive to your request exist; or
 The office is still in the process of retrieving, reviewing, and/or redacting the requested records.
The time reasonably necessary to produce the record(s) or information and/or to make a determination of a proper
response to your request is: ______________________________________________________.
If you have any additional questions regarding your record request, please contact
[Records Custodian or Public Records Request Coordinator]

Sincerely,
[Records Custodian or Public Records Request Coordinator]
[Name, Title, and Contact Information]

1

If all requested records do not have the same response, so indicate.
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STATE OF TENNESSEE
COMPTROLLER OF THE TREASURY
OFFICE OF OPEN RECORDS COUNSEL
REASONABLE CHARGES FOR FREQUENT AND MULTIPLE REQUESTS
PURPOSE:
Tenn. Code Ann. § 8-4-604(a)(2) requires the Office of Open Records Counsel (“OORC”) to
establish a policy related to reasonable charges a records custodian may charge for frequent
and multiple requests for public records pursuant to the Tennessee Public Records Act
(“TPRA”), Tenn. Code Ann. § 10-7-501, et seq. Accordingly, the following policy sets forth
guidelines for assessing reasonable charges associated with the aggregation of multiple and
frequent record requests by allowing records custodians to charge for labor and costs that may
otherwise be waived when responding to a single record request.
It is within the discretion of each governmental entity to charge for frequent and multiple record
requests. Any decision to charge should be consistent with the Schedule of Reasonable
Charges promulgated by the OORC and reflected in the governmental entity’s public records
policy.
POLICY:
I.

Aggregation Policy
A. Aggregation, as well as excessive fees and other rules, shall not be used to hinder
access to public records. A records custodian may reduce or waive, in whole or in
part, any charge in accordance with the governing entity’s public records policy.
B. A governmental entity may include in its public records policy a rule whereby multiple
or frequent records requests are aggregated for purposes of calculating charges for
copies or duplicates of public records.
C. A governmental entity may aggregate multiple public record requests made by a
single requestor. A governmental entity may also aggregate public record requests
made by multiple requestors, if the public records request coordinator determines the
requestors are acting in concert with each other or as the agents of another person,
entity, or organization.
D. A governmental entity’s public record policy shall indicate the number of requests
within a calendar month that will trigger aggregation; that amount must be no lower
than four (4) requests. This amount is the aggregation threshold.
E. A governmental entity’s public record policy shall specify the level at which records
requests will be aggregated, whether for the entire governmental entity or by agency,
department, office, or otherwise.
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II. Charges for Aggregated Requests
A. Once a records custodian reaches the aggregation threshold, the records custodian
is no longer required to deduct the labor threshold set forth in the Schedule of
Reasonable Charges or any other minimum charge per request threshold that would
ordinarily be waived.
B. When the aggregation threshold is met, a records custodian choosing to aggregate
requests must inform the requestor(s) of the determination to aggregate and of the
right of the requestor(s) to appeal the records custodian’s decision to aggregate to
the OORC.
C. Requests for current records that are routinely released and readily accessible, such
as agendas or meeting minutes, are exempt from this policy.
D. Disputes regarding aggregation shall be brought to the OORC.

Submitted to ACOG: November 8, 2016
Effective: January 20, 2017
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Chapter 4
Students and the Constitution
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STUDENT DISCIPLINE CASES
1. A first-grade student was paddled by a physical education teacher for misbehaving in
class. An adult witness testified “the teacher administered the corporal punishment in
my presence in accordance with Board policies; the two licks were not excessive nor
were they of a nature that would have inflicted any harm upon the student.” When her
son returned home that day, the mother observed bruises on both buttocks. She took
him to a doctor the following day. Mom brought suit against the teacher, the principal,
the superintendent, and the school district, seeking money damages. Can she recover
money damages from any of these defendants?

2. A student was found to have a knife in the glove compartment of his car in violation of
the school’s zero tolerance policy. The student admitted that he and his friends were
carrying the knife the previous day –Sunday - because they were concerned about
threats from another group of boys. He contended, however, that he did not know
the knife was still in the car when he came onto school grounds because he believed
that another student had already removed the knife from the car. After a student
disciplinary hearing, the student was expelled for one year pursuant to the school
district’s zero tolerance policy on knives. The student appealed the decision to the
Board of Education, which upheld the expulsion. Was it proper to have expelled the
student even if he did not know he was violating school rules?
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STUDENT DISCIPLINE CASES
3. The Graceland County School Board has developed a policy that requires students
to consent to random, suspicionless drug testing as a condition for participating in
extracurricular activities, including athletics, music groups, and academic clubs and
competitions. Students who refuse to sign the consent form are denied participation.
Students who sign the form but refuse to take a drug test are presumed to be under
the influence. The policy also requires students who drive to school to consent to
random drug testing as well. Is this policy permissible?

4. Two administrators observed the exchange of money and plastic bags on school
grounds between a group of students. The students were brought to the office en
masse, and the police were summoned. Several of the students were questioned and
released before the police arrived. School officials also requested several students to
empty their pockets before the police arrived. No incriminating evidence was found
on David Tarter; however, the principal detected an odor of marijuana on David’s
breath. The principal then took David to a small room near the office and with a female
administrator standing outside the door, asked David to remove his jacket, boots,
and shirt. No incriminating evidence was found. When asked to remove his pants,
David refused. The search was discontinued, and the police were summoned. In the
meantime, David’s parents arrived and took their son off school grounds without
objection or interference from school officials. After a hearing, David was expelled for
the balance of the semester. David and his parents sued the school district, alleging
that the search violated David’s Fourth Amendment right to be free from unreasonable
search and seizure. Was this search legal?
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Students and the Constitution
Student Discipline
It is a well-established fact, both judicially
and in practice, that those administering the
schools have a basic duty and responsibility
to establish a system of student discipline.
It is within the purview of the Board of
Education to establish any reasonable policy
that is necessary to maintain order within the
educational system. However, the authority
to establish a system of student discipline
is not without limitations. Policies must
be reasonable and have some legitimate
education purpose. Further, they may not
conflict with a statute prescribed by the
legislature. Policies and procedures governing
student conduct should be written in language
easily understandable by students, parents,
and teachers. Two of the most common areas
of student discipline that board members deal
with through policy are corporal punishment
and suspensions.

Corporal Punishment
State law authorizes the use of corporal
punishment by any teacher or school principal
when necessary, to “maintain discipline and
order within the public schools,” subject to
guidelines developed by the local Board of
Education. There are, however, limitations
when it comes to administering corporal
punishment to special education students (e.g.,
parental permission). If corporal punishment
is permitted in the district, TCA 49-6-4104
requires the Board to adopt a policy to
“implement and control” such practice.

Student Suspension
Federal Due Process Requirements
The issue of students’ rights in suspension
procedures reached the U.S. Supreme Court
in 1975. In Goss v. Lopez, the Supreme
Court announced the minimum procedural
requirements of the due process clause of
the Fourteenth Amendment for students in
public schools. The Court held that for shortterm suspension—ten days or less—a student
must be given “oral or written notice of the
charges against him and, if he denies them, an
explanation Due Process Procedures of the
evidence the authorities have an opportunity
to present his side of the story.” This is the
minimum threshold of due process that must
be provided to students who are suspended
for ten days or less. The Court further stated,
“Longer suspensions… for the reminder of
the school term… may require more formal
procedures.”
Notice and hearing required under Goss should
generally precede the removal of the student
from school. The Court, however, recognized
that in cases where the student poses a danger
to persons or property, or where he presents
“an ongoing threat of disrupting the academic
process,” such student may be immediately
removed from school, and the notice and
hearing should be provided “as soon as
practicable.”

Due Process Procedures
• Notice of prohibited conduct
• Notice of the charges
• Explanation of evidence
• Opportunity to explain
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State Statutes
The due process requirements of the
Fourteenth Amendment and Goss are codified
in TCA 49-6-3401 et seq., which sets out
specific procedures that Boards of Education
must follow in conducting student hearings.
Additionally, state law lists the following
reasons that may justifying suspending a
student:
1. Willful and persistent violation of the rules
of the school;
2. Immoral or disreputable conduct, including
vulgar or profane language;
3. Violence or threatened violence against
the person of any personnel attending or
assigned to any school;
4. Willful or malicious damage to real or
personal property of the school or the
property of any person attending or
assigned to the school;
5. Inciting, advising, or counseling of others
to engage in any of the action that would
justify suspension;
6. Marking, defacing, or destroying school
property;
7. Possession of a pistol, gun, or ﬁrearm on
school property;
8. Possession of a knife or other weapons, as
deﬁned in state law, on school property;
9. Assaulting a principal, teacher, school bus
driver, or other school personnel with
vulgar, obscene, or threatening language;
10. Unlawful use or possession of barbital or
legend drugs as deﬁned in state law;
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11. Engaging in behavior which disrupts a class
or school-sponsored activity;
12. Making a threat, including a false report, to
use a bomb, dynamite, or any other deadly
explosive or destructive device including
chemical weapons on school property or at
a school-sponsored event;
13. One (1) or more students initiating a
physical attack on an individual student
on school property or at a school activity,
including travel to and from school;
14. Off-campus criminal behavior resulting in
felony charges;
15. When behavior poses a danger to persons
or property or disrupts the educational
process; or
16. Any other conduct prejudicial to good
order or discipline in any school.
If a student commits one of these offenses,
he/she may be given in-school suspension.
Alternatively, a student may be given a longerterm suspension that may be served out of
school or the student may be expelled and
required to attend alternative school.

In-School Suspension
School administrators may assign students
to in-school suspension. This is typically
reserved for less serious student discipline
infractions. Students who are given in-school
suspension are required to complete academic
requirements. Additionally, their attendance is
recorded in the same manner as students who
attend regular classes (i.e., it counts toward
the attendance numbers reported to the TN
Department of Education).
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Short-Term Suspensions

Alternative Schools

Per state law, no principal, assistant principal,
or principal-teacher shall suspend any student
until that student has been advised of the
nature of his or her misconduct, questioned
about it, and allowed to give an explanation
except in an emergency. Furthermore, unless
the suspension is an in-school suspension
of one day or less duration, the principal
should notify the parent or guardian and the
superintendent of the suspension, the cause
for the suspension, and of the condition for
readmission, which may include a meeting
of the parent/guardian, the student, and the
principal. This meeting may be requested by
either the principal or the student or his or her
parent/guardian. If the suspension is for more
than five days, the principal shall develop and
implement a plan for improving the student’s
behavior. In the event the suspension occurs
during the last ten days of any term or
semester, the student may be permitted to
take final examinations or submit required
work necessary to complete the course of
instruction for that semester.

Students who are suspended or expelled from
school may be assigned to alternative schools
established by the local Board of Education.
State law requires Boards to maintain at least
one alternative school to serve grades seven
(7) through twelve (12) students who have
been suspended or expelled from school.
Two or more Boards may jointly establish an
alternative school, or a Board may, by mutual
agreement, choose to send students to an
alternative school located in another system.

Long-Term Suspensions
If a principal determines that an offense
has been committed that would justify
a suspension of more than ten days, the
principal may immediately suspend the
student unconditionally for a specified period
of time. The student and his/her parent/
guardian shall immediately be given actual or
written notice of the right to a hearing on the
matter. The hearing request must be made
within five (5) days of the suspension, and the
hearing must be held within ten (10) days after
the beginning of the suspension. After the
hearing, the Board of Education or the student
disciplinary hearing authority may order
removal of the suspension unconditionally or
upon such terms as it deems reasonable, may
assign the student to an alternative program or
night school, or may suspend the student for a
specified period of time.

Boards may establish alternative schools for
students in grades one (1) through six (6),
but this is not required. Alternative school
programs must be operated pursuant to State
Board rules and regulations and “instruction
shall proceed as nearly as practicable in
accordance with the instructional programs
at the student’s home school.” Credits earned
and coursework completed in an alternative
school must be transferred and recorded in the
home school.
Attendance at an alternative school is
voluntary unless: (1) the Board has a policy
making attendance compulsory for students
assigned there; or (2) a student has been
expelled from the regular school program
for more than ten days and there is staff and
space available at the alternative school.
Students assigned to alternative schools
continue to earn state education dollars
and are counted as present for attendance
purposes.

Student Disciplinary Hearing Authority
Although state law authorizes the Board
of Education to hold student disciplinary
hearings, the better practice is to appoint a
student disciplinary hearing authority (DHA) to
hear these matters before they are potentially
appealed to the Board. A DHA must contain
at least one licensed employee of the school
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system. The total number of members on
the DHA cannot exceed the total number of
board members. DHA members are appointed
by the Board to hear and rule on all appeals
from student disciplinary actions. Decisions of
the DHA are binding unless appealed to and
overruled by the Board.
DHAs make the handling of student discipline
more expedient. Tennessee law provides
that a principal “may suspend any student
unconditionally for a specified period of
time or upon such terms and conditions as
are deemed reasonable.” If the student is to
be suspended for more than ten days, the
principal must immediately provide written or
actual notice to the parent and student of the
right to appeal the suspension to either the
Board or a DHA. Few Boards meet every ten
days though, so without a DHA, a suspended
student must be allowed to return to school
at the end of ten days unless the Board calls
a special meeting to hold a hearing within the
statutory time frame. A DHA, however, can
easily meet within that time frame and impose
a longer suspension if appropriate.
Through a DHA, the Board can ensure that
qualified and impartial persons are appointed
to handle student disciplinary issues. The
Board can and should appoint the most
qualified individuals to serve on DHAs. To
assist with this, the Board can appoint a slate
of employees who are eligible to serve on
the DHA. For each student hearing, three
members who have no previous knowledge
or involvement in the matter may be selected
to hear the case. This ensures that students
will receive a fair and objective hearing before
unbiased individuals.
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uphold, or increase the punishment or increase
the severity of the discipline prescribed by the
principal. Most cases will likely be resolved
by the DHA. However, upon appeal from
either party, the Board can consider a written
summary of the case and determine whether
it will hold a hearing. If the Board elects not
to hold a hearing, it may affirm or overturn
the DHA decision based solely on the written
evidence presented to the Board.
Using a DHA can reduce the number of
students coming before the Board under
negative circumstances, and instead, leaves
time for the Board to recognize students for
positive achievements.

How to Create a DHA
To create a student disciplinary hearing
authority, a local School Board must adopt a
written policy that sets out procedures under
which the HDA shall operate. Among the
issues that should be addressed in School
Board policy regarding an DHA are the
following.
Who will be appointed to serve on the student
disciplinary hearing authority?

There is no restriction as to who may serve
on the DHA. The only legal requirement
is that the DHA must have at least one
licensed employee of the school system in its
membership. Further, the Board may appoint
principals, teachers, counselors, social workers,
or any other person the Board deems qualified
to serve. The Board may even appoint one of
its members to serve on the DHA, although
such a practice is generally not advisable.
Emphasis should be placed on appointing
individuals known to be fair and capable of
The use of a DHA eliminates or greatly reduces remaining impartial.
the number of student disciplinary cases heard
by the Board. When a Board creates a DHA,
it vests in the DHA the power to overturn,
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What length terms should DHA members
serve?

Who is responsible for preparing a report of
the hearing?

The Board may set terms for whatever length
it chooses. Some Boards have chosen to make
annual appointments of DHA members; others
have chosen to appoint members to up to
three-year terms on a staggered basis so that
some degree of continuity can be maintained
when membership on the DHA changes.

The law requires that the DHA make a
written record of the proceedings, including
a summary of the facts and the reasons
supporting the decision. Policy should specify
both the individual who is responsible for
preparing the written report and what is to be
done with the report when it is finished.

How many members will the DHA have?

Who provides notice of the DHA meeting?

Legally, a DHA must consist of at least one
person but no more than the number of
members of the local School Board. Most
Boards that have established a DHA have
elected to name the maximum number of
members allowed by law.

The law requires that a written notice
of the time and place of the hearing be
given to the parent/guardian and principal.
Policy should specify what person will be
responsible for satisfying this requirement.
Usually, this responsibility is assigned to the
superintendent.

How many members will be required to hear
each case?
Policies dealing with DHAs usually require
three or five members to hear each case.
A popular requirement is that at least one
member of the hearing unit be a principal of a
school not involved in the case.
Who determines which DHA members will
hear a particular case?
Policy usually makes the superintendent
responsible for designating which members
of the DHA shall hear the case. Such a policy
seems practical and workable, but the Board
may designate any person to determine which
members of the DHA will hear a case.
What timelines are to be followed?
The law requires that student discipline
hearings be held no later than ten days after
the beginning of the suspension. After the
DHA reaches a decision, either party (the
student or the principal) has five days to
appeal the decision to the Board of Education.
If a timely appeal is not filed, the decision of
the DHA is final.

What are the rights for an appeal?
The DHA authority does not make
recommendations to the School Board. Rather,
it acts independently, and the actions of the
DHA are binding unless either party appeals
to the Board in a timely manner. Even then,
whether or not the appeal from the DHA is
heard by the Board is solely a discretionary
decision of the Board. The action of the Board
is final.

Zero Tolerance
State law lists the following zero tolerance
offenses:
1. Bringing to school or being in
unauthorized possession of a ﬁrearm on
school property;
2. Unlawful possession of any drug,
including any controlled substance,
controlled substance analogue, or
legend drug on school grounds or at a
school-sponsored event;
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3. Aggravated assault; or
4. Assault that results in bodily
injury upon any teacher, principal,
administrator, any other employee of
the school, or school resource ofﬁcer.
Committing any of these offenses results in a
student being expelled from the regular school
program for at least one (1) calendar year
unless modified by the Director of Schools.
Modification of the length of time shall be
granted on a case-by-case basis. Students
that commit zero tolerance offenses may be
assigned to an alternative school or program at
the discretion of the Director of Schools.
In any student discipline matter, the DHA
generally must make two determinations:
(1) did the student commit the offense with
which he/she is charged? and (2) if so, what
is the appropriate punishment? The same
determination is made in a zero tolerance
case; however, once the determination is
made that a student has committed one of
these “zero tolerance” offenses, the penalty
is dictated by law – a one-calendar-year
expulsion. Generally, the ultimate arbiter of
a student discipline decision is the Board
of Education; however, the law vests sole
discretion for modifying zero tolerance
penalties in the Director of Schools. Thus,
in this situation, there are two avenues for
appeal.

Appealing the Penalty
Because only the Director may modify a zero
tolerance suspension, a student who wishes
to appeal the one- year suspension must
plead his case to the Director of Schools.
The Director has sole authority to make
modifications, and the Board is without
authority to review that decision.

School Law
Appealing the Determination of Guilt
Although only the Director may modify the
penalty in a zero tolerance case, the Board
retains its authority to review the DHA’s
determination of guilt. The Board could find
that the student did not commit the offense
with which he was charged and reinstate
the student, impose a different penalty, or
remand the matter to the DHA to determine
the appropriate punishment. If, however,
the Board finds that the student did commit
the zero tolerance offense, then it is without
authority to modify the penalty.
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Student Searches
School officials are authorized to use various
techniques to maintain safe campuses,
including searching students for drugs,
dangerous weapons, and other contraband.
Boards play a critical role in this process by
adopting policies to ensure that school officials
carry out legal searches.

The Fourth Amendment
The Fourth Amendment to the U.S.
Constitution protects individuals from
unreasonable searches and seizures. In 1985,
the Supreme Court first addressed the issue
of student searches in the case of New Jersey
v. T.L.O. In that case, a teacher at a New Jersey
high school discovered a fourteen-year-old
freshman and her friend smoking cigarettes
in a school bathroom in violation of a school
rule. The teacher took them to the principal’s
office, where they met with the assistant vice
principal. In response to the assistant vice
principal’s question, the girl denied that she
had been smoking and claimed that she did
not smoke at all. Accordingly, the assistant
vice principal demanded to see her purse.
Upon opening the purse, he found a pack of
cigarettes and a package of cigarette rolling
papers that are commonly associated with
the use of marijuana. He then conducted
a thorough search of the purse and found
marijuana, a pipe, plastic bags, a substantial
amount of money, an index card containing a
list of students who owed the girl money, and
two letters that implicated her in marijuana
dealing. The state brought delinquency
charges against the girl in juvenile court. She
responded by arguing that the search violated
her Fourth Amendment rights.
The Supreme Court held that the Fourth
Amendment’s prohibition on unreasonable
searches and seizures applied to searches

conducted by public school officials and
was not limited to searches carried out by
law enforcement. In carrying out searches
and other functions pursuant to disciplinary
policies mandated by state statutes, the Court
held school officials act as representatives
of the state, not merely as surrogates for the
parents of students, and thus they cannot
claim the parents’ immunity from the Fourth
Amendment’s strictures.
School children have legitimate expectations
of privacy. They may find it necessary to
carry with them a variety of legitimate,
noncontraband items, and there is no reason
to conclude that they have necessarily waived
all rights to privacy in such items by bringing
them onto school grounds. But striking the
balance between schoolchildren’s legitimate
expectations of privacy and the school’s
equally legitimate need to maintain an
environment in which learning can take place
requires some easing of the restrictions that
typically apply when the government carries
out a search. Thus, school officials are not
required to obtain a warrant before searching
a student who is under their authority.
Moreover, school officials are not subject to
the requirement that searches be based on
probable cause to believe that the subject
of the search has violated or is violating the
law. Rather, the legality of a student search
by school officials depends simply on the
reasonableness, under all the circumstances, of
the search.

Reasonableness of Searches
Determining the reasonableness of any
search involves a determination of whether
the search was justified at its inception and
whether, as conducted, it was reasonably
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related in scope to the circumstances that
justified the interference in the first place.

• prevalence and seriousness of the problem
in the school;

Under ordinary circumstances, the search of a
student by a school official will be justified at
its inception when:

• urgency to make the search without delay
and further investigation;

1. There are reasonable grounds for
suspecting that the search will turn up
evidence that the student has violated or is
violating either the law or the rules of the
school; and
2. Such a search will be permissible in its
scope when the measures adopted are
reasonably related to the objectives of the
search and not excessively intrusive in the
light of the student’s age and sex and the
nature of the infraction.
The Court concluded that the search in T.L.O.
was not unreasonable for Fourth Amendment
purposes. First, the initial search for cigarettes
was reasonable. The report to the assistant
vice principal that the girl had been smoking
warranted a reasonable suspicion that she had
cigarettes in her purse, and thus the search
was justified at its inception. Second, the
discovery of the rolling papers then gave rise
to a reasonable suspicion that the girl was
carrying marijuana as well as cigarettes in her
purse, and this suspicion justified the further
exploration that turned up more evidence of
drug-related activities.
To meet the requirements of reasonableness,
most post T.L.O. cases indicate that searches
must be based on objective facts. Factors that
have been considered include:
• child’s age;
• child’s history;
• child’s record in school;

• probative value and reliability of the
information used as justification for the
search;
• the school officials’ experience with the
student and with the type of problem to
which the search was directed; and
• the type of search.
In addition, most courts have required
individualized suspicion. This means that
searches by school officials must be based on
facts that support a reasonable belief that the
individual student is engaged in a prohibited
activity or possesses contraband.

Tennessee Case Law
The Sixth Circuit Court of Appeals
(Tennessee’s federal appellate court)
has also had an opportunity to address
the issue of student searches, in the
1987 case of Webb v. McCullough, 828
F.2d 1151 (6th Cir. 1987). In Webb,
three high school students went on a
trip with the school band to Hawaii.
After receiving information from
chaperones, the principal searched
the girls’ room for alcohol and the
unauthorized presence of boys. Beer
and wine were found in the room next
door. A male teenager had also been
seen climbing from his balcony to that
of the girls’ room and back. The girls
were suspended and sent home from
the trip. They contested the validity of
the search.
The Sixth Circuit Court of Appeals
determined that there was no violation
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of the Fourth Amendment. The court
applied the T.L.O. reasonableness
standard but acknowledged that one
factor to be considered in determining
whether the search was reasonable was
the applicability of the in loco parentis
doctrine. This is the doctrine that
allows school officials to take certain
actions against students because
they are standing “in the place of the
parent” – charged with a parent’s rights,
duties, and responsibilities. In this
case, the court determined, the use of
in loco parentis authority was justified.
Specifically, the court noted:
The search during a field trip in this
case permits, indeed requires, the
application of the in loco parentis
doctrine. Parental permission was
required for the field trip. These
factors imply several significant
conclusions. First, the trip did not
involve mandated education as it was
a voluntary undertaking on the part
of... band members. Second, a greater
range of activities occur during the
extracurricular activities than during
school... there may be a need for
greater range of intervention by an
administrator. Third, there are many
more ways for a student to be injured
or to transgress school rules or law
during a non-curricular field trip.
This case establishes that if students
are on a field trip, administrators
have an even greater right to conduct
searches than exists in the typical
classroom setting.

Drug Testing
Concern about increased drug use in public
schools has prompted many local Boards of
Education to adopt policies authorizing drug
testing of students. These policies must be
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carefully drafted, however, to avoid infringing
on students’ Fourth Amendment rights.

Individualized Suspicion
It is well settled law that state-compelled
collection and testing of urine (a.k.a.
“urinalysis”) is a search under the Fourth
Amendment. National Treasury Employees
Union v. Von Raab, 489 U.S. 656 (1989).
Thus, before a student may be compelled to
submit to urinalysis based on individualized
suspicion, school officials must meet the
“reasonableness” standard articulated by the
Supreme Court in New Jersey v. T.L.O. First,
school officials must be able to demonstrate
that the search is reasonable at inception. In
other words, there must be some reason to
believe that this student is under the influence
of an illicit substance. Second, the search
must be reasonable in scope. In the context of
urinalysis, this means that the monitoring and
collection process must be minimally intrusive.
In addition, Tennessee law provides more
specific requirements for the drug testing
of students, including a board policy, notice
to students at the time of enrollment that
they may be subject to drug testing, testing
performed by an accredited laboratory, a
requirement that the Board bear the testing
costs, and that school employees be provided
in-service training on how to identify the signs
and symptoms of drug use. TCA 49-6-4213.

Random Drug Testing
The issue that has created the most
controversy – and prompted the most
litigation – is mandatory, suspicionless drug
testing of students. The question was first
addressed by the U.S. Supreme Court in
the case of Vernonia Sch. Dist. v. Acton, 515
U.S. 646 (1995), in which the Court upheld
a program that required students to submit
to random drug testing as a condition for
participation in interscholastic sports.
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In upholding the program, the Court noted
several factors:

testing as a condition for participation in any
extracurricular activity upheld).

1. Student athletes – who are subject to
medical examinations and who dress and
shower in communal locker rooms – have a
reduced expectation of privacy.

In 2002, the U.S. Supreme Court issued a
decision in the case of Board of Education
of Independent School District No. 92 of
Pottawatomie v. Earls, 122 S.Ct. 2559, and
thereby resolved many of the questions
left unanswered by the Vernonia decision.
There, the school district adopted a policy
that required all students participating in
competitive extracurricular activities to
submit to random drug testing. Students
who wished to participate in activities such
as sports, academic competitions, Future
Farmers of America, Future Homemakers of
America, band, choir, cheerleading, etc., were
required to submit to drug testing before
participating in the activity, to random drug
testing during the activity, and to testing
based on reasonable suspicion at any time.
The urinalysis detected only illegal drugs, such
as amphetamines, marijuana, cocaine, etc., and
the only consequence of a positive test was to
limit the student’s privilege of participating in
the activity.

2. Student athletes voluntarily submit to a
higher degree of regulation than other
students by choosing to participate in
sports.
3. Student athletes under the influence
of drugs may pose a physical threat to
themselves or other athletes.
4. Students who tested positive were
not subject to disciplinary measures or
to criminal charges but were offered
counseling instead.
5. The school district was able to
demonstrate a serious drug problem within
the community; that student athletes were
viewed as role models and were widely
considered leaders of the drug culture.
6. The collection process set out in the policy
was minimally intrusive.
After Vernonia, some school systems sought
to expand their drug-testing programs beyond
student athletes. Programs requiring random
testing of students suspended from school,
as a condition for driving to school, and as a
condition for participating in extracurricular
activities met with mixed results among the
federal appellate courts. See Willis v. Anderson
Community Sch. Corp., 158 F.3d 415 (7th Cir.
1998) (drug testing of students suspended
from school for fighting held unconstitutional);
Joy v. Penn-Harris-Madison Sch. Corp., 212
F.3d 1052 (7th Cir. 2000) (random testing as
a condition for driving and parking on school
property upheld); and Todd v. Rush County
Schools, 133 F.3d 984 (7th Cir. 1998) (random

Two students brought a suit challenging the
constitutionality of the policy. Specifically,
the students claimed the policy violated their
right to be free from unreasonable search and
seizure and that the policy did not satisfy the
test set out in Vernonia since the school had
not demonstrated that a drug problem existed
among students participating in extracurricular
activities. The lower court granted summary
judgment in favor of the school district, finding
that “special needs” exist in the public school
context to justify this type of drug-testing
policy and that the policy was an effective
means of discouraging drug use among
students. Then, the Tenth Circuit Court of
Appeals reversed, concluding that the district
was required to demonstrate “that there is
some identifiable drug abuse problem among
a sufficient number of those subject to testing,
such that testing that group will actually
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redress its drug problem.” Because the school
district failed to make such a showing, the
Court found the policy unconstitutional.
The Supreme Court, in a 5-4 decision,
concluded that the policy did not violate the
Fourth Amendment rights of students.
The majority of the Court concluded that the
privacy rights of a student in public school are
limited because the state is responsible for
maintaining discipline, health, and safety.
Additionally, the Court rejected the plaintiffs’
assertion that students who participate
in nonathletic activities are not subject to
regular physicals and communal undress
and therefore enjoy a greater expectation
of privacy than the student athletes at issue
in Vernonia. The Court explained that its
reasoning in Vernonia was based primarily
on the school’s custodial responsibility and
authority, not on the particular privacy
expectations of student athletes. Furthermore,
students in the Pottawatomie School District
voluntarily subjected themselves to a myriad
of regulations in order to participate in
extracurricular activities and therefore had a
limited expectation of privacy.
The Court also concluded that the invasion
of student privacy under the policy was
negligible as the method of urine collection
under the policy was minimally intrusive, and
the test results were kept strictly confidential.
Moreover, the test results were not shared
with law enforcement and a positive drug test
did not require any disciplinary consequence,
though a student would no longer be able to
participate in extracurricular activities.
Next, the Court addressed the nature and
immediacy of the school district’s concerns
and the effectiveness of the policy in
addressing those concerns. The Court
recognized the existence of a “nationwide drug
epidemic” and the importance of preventing
drug use by children.
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Although “a demonstrated problem of drug
abuse . . . [is] not in all cases necessary to
the validity of a testing regime . . .” the Court
noted that, in this case, the school district was
able to present specific evidence of drug use in
its schools.
In Vernonia, the Court had cited the risk
of physical harm for student athletes who
participate in contact sports while under
the influence of drugs as justification for the
policy. Here in the Earls case, however, the
Court de-emphasized this aspect, focusing
instead on the health risks posed by drug
use to all children. The Court concluded
that drug testing students as a condition for
participating in extracurricular activities was
a reasonably effective means of addressing
district concerns about drug use among
students.
Tennessee Code also allows a Board to adopt
a policy permitting random drug testing
of students in voluntary extracurricular
activities. Prior to a student participating in an
extracurricular activity, the LEA must notify
the parents and guardians of any such student
that the student may be subjected to random
drug testing. A parent or guardian of a student
participating in a volunteer extracurricular
activity must provide written consent for
random drug testing prior to the student
participating in the voluntary extracurricular
activity.
If a district allows random drug testing, state
law requires the following:
• The LEA must pay the cost.
• In-service training of principals and
teachers will be conducted in signs and
symptoms of student drug use and abuse.
• There will be strict procedures regarding
how laboratories handle specimens and
test results.
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• All specimens testing negative on the
initial screening test or negative on the
confirmatory test shall be reported as
negative.

• any other actions or incidents that give
rise to reasonable suspicion that drugs or
dangerous weapons are held on school
property.

• If a student is tested and the results of
the test are negative, all records shall be
expunged from all records, including school
records.

Searches of Individuals

• If a student tests positive, all records of the
test shall be confidential.
• No student who is tested under a random
drug-testing program and who tests
positive shall be suspended or expelled
from school solely as the result of the
positive test.
• The principal or school counselor of the
school in which a student who tests
positive in a drug-testing program is
enrolled shall provide referral information
to the student and to the student’s parents
or guardian. The information shall include
information on inpatient, outpatient,
and community-based drug-and-alcohol
treatment programs.

Vehicle and Locker Searches
When individual circumstances dictate it, a
principal may order that the vehicles, lockers,
and other containers of students and/or
visitors be searched. Individual circumstances
requiring a search may include:
• incidents on school property involving
dangerous weapons or drugs;
• information received from law enforcement
authorities indicating a pattern of drug
dealing or use;
• any assault or attempted assault on school
property with dangerous weapons; or

TCA 49-6-4205 allows the physical search of a
student or a student’s pocket or purse if such
action is reasonable to the principal. All of the
following must be satisfied in order to meet
the reasonableness standard:
• A particular student has violated school
policy.
• The search will yield evidence of the
violation of school policy or will lead to the
disclosure of a dangerous weapon, drug
paraphernalia or drug.
• The search is in pursuit of legitimate
interests of the school in maintaining
order, discipline, safety, supervision, and
education of students.
• The search is not conducted for the sole
purpose of discovering evidence to be used
in a criminal prosecution.
• The search shall be reasonably related
to the objectives of the search and not
excessively intrusive in light of the age and
sex of the student as well as the nature
of the infraction alleged to have been
committed.

Metal Detectors and Drug Dogs
According to Tennessee statutes, both metal
(handheld and stationary) detectors and drug
sniffing dogs may be used to facilitate a search
when found to be necessary. Drug sniffing
dogs may only be used to pinpoint areas
that need to be searched and should never
come into direct contact with persons being
searched and should not touch articles in
lockers (TCA 49-6-4207; 49-6-4208).
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Student Suspension/Zero Tolerance
True OR False:
____ 1.

All students placed on suspension are entitled to a full hearing before the Board of
Education or a disciplinary hearing authority.

____ 2.

A student found to have been in unauthorized possession of a firearm on school
grounds is subject to “zero tolerance” and must be expelled for the remainder of
the academic year. However, this expulsion may be modified on a case-by-case
basis.

____ 3.

A copy of the student discipline code must be posted in every school.

____ 4.

If a student is suspended for a period longer than ten days, the principal must give
written or actual notice to the parent or guardian of the right to appeal the
decision.

____ 5.

A local education agency may not suspend a student for off-campus conduct
unless the conduct was at a school-related event or was on a school bus.

____ 6.

Except in an emergency, no student shall be suspended without being advised of
the nature of his/her misbehavior, questioned about it, and allowed to explain
his/her actions.

____ 7.

If a student enrolls in your LEA and subsequently is found to have been expelled
from another school system, the Board may then dismiss the student.

____ 8.

Tennessee law requires “zero tolerance” for students committing assault
against a teacher or other school employee, and such student must be expelled for
one calendar year. However, this may be modified on a case-by-case basis.

____ 9.

After a discipline code has been adopted by the Board, all teachers, administrative
staff, guidance counselors, and parents must be given copies of the code.

____ 10.

Unlawful possession of narcotic or stimulant drugs by a student on school
grounds requires “zero tolerance,” and the student must be expelled for one
calendar year. However, this expulsion may be modified on a case-by-case basis.

BONUS QUESTION:
____

All students who have been lawfully suspended/expelled have the right to attend
alternative schools.
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Behavior and Discipline Codes
49-6-4002. Discipline policies; codes of
conduct
(a) Each local board of education and charter
school governing body shall adopt a discipline
policy to apply to the students in each
school operated by the LEA or charter school
governing body.
(b) The director of schools or head of the
charter school is responsible for overall
implementation and supervision, and
each school principal is responsible for
administration and implementation of a code
of conduct within the principal’s school.
(c) In developing a discipline policy, the
local board of education or charter school
governing body shall seek recommendations
from parents, employees of the LEA or charter
school, law enforcement personnel, and youthrelated agencies in the community.
(d) Each discipline policy or code of conduct
must contain the type of behavior expected
from each student, the consequences of failure
to obey the standards, and the importance of
the standards to the maintenance of a safe
learning environment where orderly learning
is possible and encouraged. Each policy must
address:
(1) Language used by students;
(2) Respect for all school employees;
(3) Fighting, threats, bullying, cyberbullying,
and hazing by students;
(4) Possession of weapons on school property
or at school functions;
(5) Transmission by electronic device of any
communication containing a credible threat to

cause bodily injury or death to another student
or school employee;
(6) Damage to the property or person of
others;
(7) Misuse or destruction of school property;
(8) Sale, distribution, use, or being under
the influence of drugs, alcohol, or drug
paraphernalia;
(9) Student conduct on school property,
conduct in classes, and conduct on school
buses; and
(10) Other subjects that a local board of
education or a charter school governing body
chooses to include.
(e) Each local discipline policy must indicate
that the following offenses are zero tolerance
offenses:
(1) Unauthorized possession on school
property of a firearm, as defined in 18 U.S.C. §
921;
(2) Aggravated assault as defined in § 39-13102 upon any teacher, principal, administrator,
any
other employee of an LEA, or a school
resource officer;
(3) Assault that results in bodily injury as
defined in § 39-13-101(a)(1) upon any teacher,
principal, administrator, any other employee of
an LEA, or a school resource officer; and
(4) Unlawful possession of any drug, including
any controlled substance, as defined in §§ 3917-402 -- 39-17-415, controlled substance
analogue, as defined by § 39-17-454, or
legend drug, as defined by § 53-10-101 on
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school grounds or at a school-sponsored
event.
(f) Each local board of education and charter
school governing body may adopt a discipline
policy that promotes positive behavior and
includes evidence-based practices to respond
effectively to misbehavior and minimize a
student’s time away from school.
(g) Each discipline policy or code of conduct
must state that a teacher, principal, school
employee, or school bus driver may use
reasonable force in compliance with § 49-64107.
49-6-4213. Testing of students for drugs
— Referral information and assistance for
students testing positive.
(a)(1) A student may be subject to testing for
the presence of drugs in the student’s body in
accordance with this section and the policy of
the LEA if there are reasonable indications to
the principal that such student may have used
or be under the influence of drugs. The need
for testing may be brought to the attention
of the principal through a search authorized
by § 49-6-4204 or § 49-6-4205, observed or
reported use of drugs by the student on school
property, or other reasonable information
received from a teacher, staff member or
other student. All of the following standards of
reasonableness shall be met:
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(D) The test is not conducted for the sole
purpose of discovering evidence to be used in
a criminal prosecution; and
(E) Tests shall be conducted in the presence of
a witness. Persons who shall act as witnesses
shall be designated in the policy of the local
board of education.
(2) A student participating in voluntary
extracurricular activities may be subject
to random drug testing in the absence of
individualized reasonable suspicion provided
the standards set forth in subdivisions (a)(1)
(B)-(E) are met.
(b) As used in this section and § 49-6-4203,
“drugs” means:
(1) Any scheduled drug as specified in §§ 3917-405 -- 39-17-416; and
(2) Alcohol.
(c) Before a drug testing program is
implemented in any LEA, the local board of
education in that LEA shall establish policies,
procedures and guidelines to implement this
section within that LEA. The state board
of education shall prepare a model policy,
procedure and guidelines that may be adopted
by local boards of education.

(B) The test will yield evidence of the violation
of school policy or will establish that a
student either was impaired due to drug use
or did not use drugs;

(d) Tests shall be conducted by properly
trained persons in circumstances that ensure
the integrity, validity and accuracy of the test
results but are minimally intrusive and provide
maximum privacy to the tested student. All
tests shall be performed by an accredited
laboratory. Specimens confirmed as positive
shall be retained for at least ten (10) days for
possible retesting or reanalysis.

(C) The test is in pursuit of legitimate interests
of the school in maintaining order, discipline,
safety, supervision and education of students;

(e) Students shall be advised in writing at the
time of their enrollment that they are subject
to testing. Notice to each student shall include

(A) A particular student has violated school
policy;
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grounds for testing, the procedures that will be
followed and possible penalties. Students shall
be advised of their right to refuse to undergo
drug testing and the consequences of refusal.

(j)(1) All specimens testing negative on
the initial screening test or negative on
the confirmatory test shall be reported as
negative.

(f)(1) A parent of the student or a person
legally responsible for the student shall be
notified before any drug test is administered
to the student.

(2) If a student is tested and the results of
the test are negative, all records of the test,
request for a test or indication a student
has been tested shall be expunged from all
records, including school records.

(2) If an LEA adopts a policy permitting
random drug testing of students in voluntary
extracurricular activities, then, prior to a
student participating in an extracurricular
activity, the LEA shall notify the parents and
guardians of any such student that the student
may be subjected to random drug testing. A
parent or guardian of a student participating
in a volunteer extracurricular activity shall
provide written consent for random drug
testing prior to the student participating in the
voluntary extracurricular activity.
(g) The LEA shall pay the cost of any testing
required under this section.
(h) In any school where LEA or school policy
allows tests provided for by this section,
in-service training of principals and teachers
will be conducted in signs and symptoms of
student drug use and abuse and in the school
policy for handling of these students. The
department of mental health and substance
abuse services shall cause qualified trainers
to be available to the schools to conduct this
training.
(i) Test reports from laboratories shall include
the specimen number assigned by the
submitting LEA, the drug testing laboratory
accession number and results of the drug tests.
Certified copies of all analytical results shall be
available from the laboratory when requested
by the LEA or the parents of the student. The
laboratory shall not be permitted to provide
testing results verbally by telephone.

(k)(1) If a student is tested in a drug testing
program and the results of the test are
positive, all records of the test, request for a
test or indication a student has been tested
shall be confidential student records in
accordance with § 10-7-504(a)(4)(A).
(2) No student who is tested under a random
drug testing program and who tests positive
shall be suspended or expelled from school
solely as the result of the positive test.
(3) The principal or school counselor of the
school in which a student who tests positive in
a drug testing program is enrolled shall provide
referral information to the student and to the
student’s parents or guardian. The information
shall include information on inpatient,
outpatient and community-based drug and
alcohol treatment programs.
(l) Each LEA participating in the drug testing
of students authorized in subsection (a) shall
promulgate policies and procedures to ensure
that those students testing positive receive
the assistance needed. The assistance shall
include an assessment to determine the
severity of the student’s alcohol and drug
problem and a recommendation for referral
to intervention or treatment resources as
appropriate. Nothing in this section shall be
construed to require LEAs to administer drug
tests to students. Any system that elects to
participate shall supply the testing materials
and any subsequent counseling within existing
local funds.
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(m) Malicious use of authority granted by this
section may be grounds for dismissal of the
person so acting.
TCA 49-6-3401. Grounds; procedure;
admission requests; zero tolerance policies;
annual report of disciplinary actions
(a) Any principal, principal-teacher or assistant
principal of any public school in this state is
authorized to suspend a pupil from attendance
at the school, including its sponsored activities,
or from riding a school bus, for good and
sufficient reasons. Good and sufficient reasons
for suspension include, but are not limited to:
(1) Willful and persistent violation of the rules
of the school;
(2) Immoral or disreputable conduct or vulgar
or profane language;
(3) Violence or threatened violence against the
person of any personnel attending or assigned
to any public school;
(4) Willful or malicious damage to real or
personal property of the school, or the
property of any person attending or assigned
to the school;
(5) Inciting, advising or counseling of others
to engage in any of the acts enumerated in
subdivisions (a)(1)-(4);
(6) Marking, defacing or destroying school
property;
(7) Possession of a pistol, gun or firearm on
school property;
(8) Possession of a knife and other weapons, as
defined in § 39-17-1301 on school property;
(9) Assaulting a principal, teacher, school bus
driver or other school personnel with vulgar,
obscene or threatening language;
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(10) Unlawful use or possession of barbital or
legend drugs, as defined in § 53-10-101;
(11) One (1) or more students initiating a
physical attack on an individual student
on school property or at a school activity,
including travel to and from school or a school
activity;
(12) Making a threat, including a false report,
to use a bomb, dynamite, any other deadly
explosive or destructive device, including
chemical weapons, on school property or at a
school sponsored event;
(13) Any other conduct prejudicial to good
order or discipline in any public school; and
(14) Off campus criminal behavior that results
in the student being legally charged with an
offense that would be classified as a felony
if the student was charged as an adult or if
adjudicated delinquent for an offense that
would be classified as a felony if the student
was an adult, or if the student was convicted
of a felony, and the student’s continued
presence in school poses a danger to persons
or property or disrupts the educational
process. Notwithstanding § 37-1-131 or any
other law to the contrary, the principal of the
school in which the student is enrolled and
the director of schools shall determine the
appropriate educational assignment for the
student released for readmission.
(b)(1) Any principal, principal-teacher or
assistant principal may suspend any pupil
from attendance at a specific class, classes or
school-sponsored activity without suspending
the pupil from attendance at school pursuant
to an in-school suspension policy adopted
by the local board of education. Good and
sufficient reasons for in-school suspension
include, but are not limited to, behavior:
(A) That adversely affects the safety and wellbeing of other pupils;
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(B) That disrupts a class or school sponsored
activity; or
(C) Prejudicial to good order and discipline
occurring in class, during school-sponsored
activities or on the school campus.
(2) In-school suspension policies shall provide
that pupils given an in-school suspension
in excess of one (1) day from classes shall
attend either special classes attended only by
students guilty of misconduct or be placed
in an isolated area appropriate for study.
Students given in-school suspension shall be
required to complete academic requirements.
(c)(1) Except in an emergency, no principal,
principal-teacher or assistant principal shall
suspend any student until that student has
been advised of the nature of the student’s
misconduct, questioned about it and allowed
to give an explanation.
(2) Upon suspension of any student other than
for in-school suspension of one (1) day or less,
the principal shall, within twenty-four (24)
hours, notify the parent or guardian and the
director of schools or the director of schools’
designee of:
(A) The suspension, which shall be for a
period of no more than ten (10) days;
(B) The cause for the suspension; and
(C) The conditions for readmission, which
may include, at the request of either party, a
meeting of the parent or guardian, student
and principal.
(3) If the suspension is for more than five
(5) days, the principal shall develop and
implement a plan for improving the behavior,
which shall be made available for review by
the director of schools upon request.
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(4)(A) If, at the time of the suspension, the
principal, principal-teacher or assistant
principal determines that an offense has been
committed that would justify a suspension
for more than ten (10) days, the person may
suspend a student unconditionally for a
specified period of time or upon such terms
and conditions as are deemed reasonable.
(B) The principal, principal-teacher or assistant
principal shall immediately give written or
actual notice to the parent or guardian and
the student of the right to appeal the decision
to suspend for more than ten (10) days. All
appeals must be filed, orally or in writing,
within five (5) days after receipt of the notice
and may be filed by the parent or guardian,
the student or any person holding a teaching
license who is employed by the school system
if requested by the student.
(C) The appeal from this decision shall be to
the board of education or to a disciplinary
hearing authority appointed by the board. The
disciplinary hearing authority, if appointed,
shall consist of at least one (1) licensed
employee of the LEA, but no more than the
number of members of the local board.
(D) The hearing shall be held no later than
ten (10) days after the beginning of the
suspension. The local board of education
or the disciplinary hearing authority shall
give written notice of the time and place of
the hearing to the parent or guardian, the
student and the school official designated
in subdivision (c)(4)(A) who ordered the
suspension. Notice shall also be given to the
LEA employee referred to in subdivision (c)
(4)(B) who requests a hearing on behalf of a
suspended student.
(5) After the hearing, the board of education or
the disciplinary hearing authority may affirm
the decision of the principal, order removal of
the suspension unconditionally or upon such
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terms and conditions as it deems reasonable,
assign the student to an alternative program
or night school or suspend the student for a
specified period of time.
(6) If the decision is determined by a
disciplinary hearing authority, a written record
of the proceedings, including a summary of the
facts and the reasons supporting the decision,
shall be made by the disciplinary hearing
authority. The student, principal, principalteacher or assistant principal may, within five
(5) days of the decision, request review by the
board of education; provided, that local school
board policy may require an appeal to the
director of schools prior to a request for review
to the board. Absent a timely appeal, the
decision shall be final. The board of education,
based upon a review of the record, may grant
or deny a request for a board hearing and
may affirm or overturn the decision of the
hearing authority with or without a hearing
before the board; provided, that the board may
not impose a more severe penalty than that
imposed by the hearing authority without first
providing an opportunity for a hearing before
the board. If the board conducts a hearing as
a result of a request for review by a student,
principal, principal-teacher or assistant
principal, then, notwithstanding any provision
of the open meetings laws compiled in title 8,
chapter 44, or other law to the contrary, the
hearing shall be closed to the public, unless
the student or student’s parent or guardian
requests in writing within five (5) days after
receipt of written notice of the hearing that
the hearing be conducted as an open meeting.
If the board conducts a hearing as a result of
a request for review by a student, principal,
principal-teacher, or assistant principal that
is closed to the public, then the board shall
not conduct any business, discuss any subject
or take a vote on any matter other than the
appeal to be heard. Nothing in this subdivision
(c)(6) shall act to exclude the department
of children’s services from the disciplinary
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hearings when the department is exercising its
obligations under § 37-1-140. The action of
the board of education shall be final.
(d) In the event the suspension occurs
during the last ten (10) days of any term or
semester, the pupil may be permitted to take
final examinations or submit required work
that is necessary to complete the course of
instruction for that semester, subject to the
action of the principal, or the final action of
the board of education upon any appeal from
an order of a principal continuing a suspension.
(e) Students under in-school suspension shall
be recorded as constituting a part of the public
school attendance in the same manner as
students who attend regular classes.
(f) Nothing in this title shall require an LEA
to enroll a student who is under suspension
or expelled in an LEA either in Tennessee
or another state. The director of schools for
the school system in which the suspended
student requests enrollment shall make
a recommendation to the local board of
education to approve or deny the request.
The recommendation shall occur only after
investigation of the facts surrounding the
suspension from the former school system.
If the recommendation is to deny admission
and if the local board approves the director
of schools’ recommendation, the director
of schools shall, on behalf of the board of
education, notify the commissioner of the
decision. Nothing in this subsection (f) shall
affect children in state custody or their
enrollment in any LEA. Any LEA that accepts
enrollment of a student from another LEA
may dismiss the student if it is determined
subsequent to enrollment that the student had
been suspended or expelled by the other LEA.
(g)(1) It is the legislative intent that if a rule or
policy is designated as a zero tolerance policy,
then violations of that rule or policy must not
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be tolerated and violators shall receive certain,
swift, and proportionate punishment.
(2) Notwithstanding other provisions of this
section or any other law, a student shall be
considered in violation of a zero tolerance
offense and shall be expelled for a period of
not less than one (1) calendar year, except
that the director of schools may modify this
expulsion on a case-by-case basis for the
following:
(A) A student brings to school or is in
unauthorized possession on school property
of a firearm, as defined in 18 U.S.C. § 921;
(B) A student commits aggravated assault as
defined in § 39-13-102 or commits an assault
that results in bodily injury as defined in §
39-13-101(a)(1) upon any teacher, principal,
administrator, any other employee of an LEA,
or a school resource officer; or
(C) A student is in unlawful possession of
any drug, including any controlled substance,
as defined in §§ 39-17-402 -- 39-17-415,
controlled substance analogue, as defined by
§ 39-17-454, or legend drug, as defined by §
53-10-101, on school grounds or at a schoolsponsored event.
(3) Nothing in this section prohibits the
assignment of students who are subject to
expulsion from school to an alternative school.
(4) Disciplinary policies and procedures for
all other student offenses, including terms
of suspensions and expulsions, must be
determined by local board of education policy.
(5) For purposes of this subsection (g):
(A) “Expelled” means removal from the
student’s regular school program at the
location where the violation occurred or
removal from school attendance altogether,
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as determined by the school official; and
(B) “Zero tolerance offense” means an offense
committed by a student requiring the student
to be expelled from school for at least one (1)
calendar year that can only be modified on a
case-by-case basis by the director of schools
or the head of a charter school.
(h) The commissioner of education shall
report on an annual basis to the education
committee of the senate and the education
administration committee of the house of
representatives regarding disciplinary actions
in Tennessee schools. The reports must include
the reason for the disciplinary action, the
number of students suspended or expelled,
the number of students who committed zero
tolerance offenses pursuant to subsection (g),
the number of students who have been placed
in an alternative educational setting, and the
number of students suspended, expelled,
or otherwise dismissed from an alternative
school. Data must be sorted by school as well
as by various demographic factors, including
grade, race, and sex.
(i) Notwithstanding subsection (a) or (b)
or any other law to the contrary, if a pupil
is determined, via a fair and thorough
investigation made by the principal or the
principal’s appointed representative, to have
acted in self-defense under a reasonable
belief that the student, or another to whom
the student was coming to the defense of,
may have been facing the threat of imminent
danger of death or serious bodily injury, which
the student honestly believed to be real at that
time, then, at the principal’s recommendation,
the student may not face any disciplinary
action.
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The First Amendment in Schools
The First Amendment of the U.S. Constitution
states, “Congress shall make no law respecting
an establishment of religion, or prohibiting the
free exercise thereof; or abridging the freedom
of speech.”

1. Have a secular purpose;

This amendment is commonly broken down
into three clauses:

2. Not have the primary effect of
advancing or inhibiting religion; and

1. the establishment clause which prohibits
government from establishing, sponsoring,
or endorsing religion;

3. Not cause excessive entanglement
between religion and government.

2. the free exercise clause which grants
individuals the right of religious freedom;
and
3. the free speech clause which guarantees
individuals the right to speak and to
receive information and generally prohibits
the government from discriminating on the
basis of individual speech.
Although the First Amendment refers only
to Congress, over the years court cases have
established that the amendment applies to the
actions of any state or federal governmental
entity, including local Boards of Education.

Free Exercise Clause/Establishment
Clause
Under the free exercise clause, the freedom
to believe is absolute, but the freedom to
act on those beliefs can be overridden by
other governmental interests, including
concerns under the establishment clause. The
establishment clause prohibits government
from “establishing religion.”

In order to withstand constitutional
scrutiny, governmental action must:

This is known as the “Lemon test,” set out
by the U.S. Supreme Court in the 1971 case
of Lemon v. Kurtzman, 402 U.S. 296 (1971).
State action that is perceived, under all the
surrounding circumstances, as endorsing or
disapproving of religion will not be upheld by
the courts.
Clearly, tension exists between the free
exercise and establishment clauses, but both
constitutional guarantees are based on the
principles of separation of church and state
and state neutrality in matters concerning
religion. The principles of separation and
neutrality guarantee the individual right to
liberty of conscience, to keep the state from
interfering in religious life, to prevent the
trivialization of religion that can occur with
attachment to government, and guarantee
that essentially religious issues do not become
occasions for battle in the political arena.
While the Constitution attempts to create
a wall of separation between church and
state, in interpreting those clauses, the courts
have stressed that the clauses demand state
neutrality, not hostility, toward religion. There
have been a wide range of challenges to
statutes and board policies alleging violations
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of the establishment clause. Prayer in school,
prayer at student activities, government aid to
religious schools, and moment of silence laws
have all resulted in court challenges.

Prayer in School
In the early 1960s the U.S. Supreme Court
addressed the issue of the constitutionality of
daily devotional exercises in the public school
setting in two separate cases, Engel v. Vitale,
370 U.S. 421 (1962) and Abington School
District v. Schempp, 374 U.S. 203 (1963). At
issue in Engel was a board policy that required
teachers to lead students in the daily recitation
of an officially composed prayer. The prayer
was short, only twenty-two words long, and
nondenominational. Students not wishing to
participate in the exercise could remain silent
or be excused from the room. In holding that
the practice violated the establishment clause,
Justice Black, writing for a majority of the
court, stated, “The constitutional prohibition
against law respecting an establishment of
religion must at least mean that in this country
it is no part of the business of government
to compose official prayers for any group of
the American people to recite as a part of a
religious program carried on by government.”
A year later in Abington, the Court considered
statutes in Pennsylvania and Maryland that
required the reading of verses from the
Bible, without comment, and the recitation
of the Lord’s Prayer at the opening of each
school day. Although students could absent
themselves from the classroom if they did
not wish to participate, the activity was part
of the regular curricular program and under
the supervision of a classroom teacher. In
striking down the laws as unconstitutional, the
Supreme Court concluded that although the
secular purposes of “the promotion of moral
values, the contradiction to the materialistic
trends of our times, the perpetuation of our
institutions and the teaching of literature”
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were advanced, the exercises were essentially
religious in nature. That the exercises were
part of the regular curricular activity of
students who were required by law to attend
school and held in school buildings under
the direct supervision of school employees
weighed heavily in finding a violation of the
establishment clause.
Two arguments frequently put forth in
prayer cases were flatly rejected by the
Supreme Court in Abington. First, the fact
that a student could absent himself from the
exercise did not, in the eyes of the Court,
alleviate the establishment problem. Second,
even if the exercise could be characterized
as a minor encroachment, taking only a short
period of each day, the Court concluded
any encroachment was constitutionally
impermissible.

Moment of Silence
The U.S. Supreme Court has decided several
First Amendment cases since Engel and
Abington. In Wallace v. Jaffree, 472 U.S. 38
(1985), the Court struck down an Alabama
statute that mandated a moment of silence
at the beginning of each school day “for
meditation or voluntary prayer.” Central to
the court’s decision in Wallace was the fact
that the statute originally permitted only
“meditation” but was amended to include
prayer. Further, the legislative history of the
bill and the testimony of the bill’s sponsor
indicated its sole purpose was to return prayer
to the public schools – an impermissible
endorsement of religion. Although the Court
struck down the Alabama law, it made clear
that not all moment of silence laws will
necessarily be unconstitutional, and in fact,
several lower courts since Wallace have upheld
such statutes. See Bown v. Gwinnett County
Sch. Dist., 112 F.3d 1464 (11th Cir. 1997,
Georgia law); Brown v. Gilmore, 258 F.3d 265
(4th Cir. 2001, Virginia law).
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Tennessee has a moment of silence law that
has never been challenged in court (TCA 49-61004). It states:
(a) In order for all students and teachers to
prepare themselves for the activities of the
day, a period of silence of approximately
one (1) minute in duration shall be
maintained in each grade in public schools
at the beginning of each school day. At the
opening of the first class each day, it is the
responsibility of each teacher in charge of
each class to call the students to order and
announce that a moment of silence is to be
observed. The teacher shall not indicate or
suggest to the students any action to be
taken by them during this time, but shall
maintain silence for the full time. At the
end of this time, the teacher shall indicate
resumption of the class in an appropriate
fashion, and may at that time make school
announcements or conduct any other class
business before commencing instruction.
(b) It is lawful for any teacher in any of the
schools of the state which are supported, in
whole or in part, by the public funds of the
state, to permit the voluntary participation
by students or others in prayer. Nothing
contained in this section shall authorize
any teacher or other school authority to
prescribe the form or content of any prayer.
The primary question in determining the
constitutionality of statutes and policies
regarding religion is generally whether the
actual purpose in enacting the policy was to
endorse or disapprove of religion. Determining
the purpose behind a law or a policy, however,
is not always easy.
The language itself will be important in
determining the constitutionality of the policy
or law. Inclusion of the word “prayer” may
suggest a religious purpose, but it also may
suggest a type of religious accommodation
that is entirely permissible. A Massachusetts
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statute that included a reference to prayer has
been upheld, while a New Jersey statute that
included no reference to any religious practice
was struck down. Beyond the language of
the statute or policy, courts will also look
to the legislative history. Board minutes
concerning the enactment of policies may
provide insight as to the reason for a particular
policy. Statements indicating that the policy
is an attempt to return prayer to school or
to favor prayer over other activity during the
moment will almost certainly render the policy
unconstitutional. Educational reasons for
the moment of silence must form the basis
for the enactment of the policy and should
be clearly delineated in the policy itself or in
the minutes of the Board. Board policies in
this area should strive to ensure that teachers
who will supervise the moment of silence
do not encourage prayer during the period.
Even if the policy is constitutional on its face,
the policy could be struck down as applied if
in practice it is used to encourage religious
activity.

Prayer before Football Games
It is well settled law that school districts may
not require, sponsor, or endorse religion in
the school setting. The question of prayer at
extracurricular activities, particularly sporting
events, has also been the subject of a long
line of court cases, culminating with the U.S.
Supreme Court’s recent decision in Santa Fe
Independent School District v. Doe, 120 S.Ct.
2266 (2000).
In Santa Fe, the Supreme Court struck down a
school policy that purported to give students
control over prayer before football games. The
school district had a long-standing, unwritten
policy of allowing students to read prayers
at football games. Further, the school district
retained control over the content of the
prayers and speakers. After a student filed an
action challenging the constitutionality of the
district’s policy, the district revised the policy
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to provide for prayers selected by majority
vote and given by students but placed no
restrictions on the content of the prayers.
The district also developed an alternative
policy that would require all prayers to be
nonsectarian and nonproselytizing. This
secondary policy would automatically go into
effect only if the first policy was challenged.
The Supreme Court, in a 6-3 decision, held
that the school district’s policy of permitting
student-led, student-initiated prayer at
football games violated the establishment
clause of the First Amendment. Based on the
evidence presented, the Court determined
that the policy contained sham secular
purposes that were designed to continue the
district’s “long-sanctioned practice of prayer
before football games” by disguising it as
private speech. Moreover, the Court rejected
the district’s argument that the policy was not
coercive because students at football games
are not a captive audience because although
football games are generally voluntary
extracurricular activities, attendance at games
is mandatory for band members, cheerleaders,
and players.

Prayer at Graduation
In 1992, the Supreme Court determined that
prayers delivered by clergy at commencement
exercises are unconstitutional violations of
the establishment clause. This case, Lee v.
Weisman, 505 U.S. 577 (1992), involved the
school providing guidelines for the content
of prayers given at graduation ceremonies.
According to the Court, this control by school
officials placed subtle and indirect pressure on
attendees to stand as a group or maintain a
respectful silence during the prayer. The Court
held that students should not be forced to
choose between attending and participating in
religious exercises and staying away entirely or
otherwise protesting.

School Law
After the Weisman decision, many school
districts sought alternative ways to
incorporate prayer into graduation. In an
attempt to remove the appearance of school
sponsorship of prayer, school districts have
implemented policies authorizing “studentinitiated, student-led prayer.” The Sixth
Circuit has not yet addressed this question;
however, other federal decisions and the
Supreme Court’s Santa Fe decision give
guidance on the issue. Although some cases
have distinguished prayer at graduation
from football games on the grounds that
graduation is a “sober” annual event that may
be appropriately “solemnized with prayer,” the
reasoning in the Santa Fe decision could also
apply to graduation exercises.
According to the Santa Fe decision, the fact
that prayer is student initiated and student led
does not remove the approval of the school
system in the context of a football game
because:
the invocation is ... delivered to a large
audience assembled as part of a regularly
scheduled school-sponsored function
conducted on school property. The message
is broadcast over the school’s public address
system, which remains subject to the control
of school officials. It is fair to assume that
the pregame ceremony is clothed in the
traditional indicia of school sporting events
[such as uniforms, the school name on
the field, attendees in school colors and
t-shirts, etc.]...In this context, the members
of the listening audience must perceive the
pregame message as a public expression
of the views of the majority of the student
body delivered with the approval of the
school administration. . . . Regardless of the
listener’s support for, or objection to, the
message, an objective Santa Fe High School
student will unquestionably perceive the
inevitable pregame prayer as stamped with
her school’s seal of approval.
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Note that some states, including Tennessee, have enacted legislation authorizing
nonsectarian, nonproselytizing voluntary student prayer, T.C.A. 49-6-2901 et. seq. At
the time Tennessee’s legislation was being considered, the attorney general issued
an opinion that the bill was unconstitutional as violating the establishment clause.
Although the statute took effect in July, 1997, it has yet to be litigated. One Tennessee
high school principal filed a lawsuit asking the federal court to rule on the validity of
the statute. The federal court refused to rule on the matter, saying that no case or
controversy existed, and sent the case to state court. The trial and appellate courts in
Tennessee dismissed the complaints, also holding no justiciable controversy existed.
Similarly, a student-led, student-initiated
prayer at a school-sponsored graduation
ceremony held on school grounds with
school administrators presiding may also
have constitutional problems. Note that
other federal courts have upheld prayer at
graduation where the authorizing policy
or statute required nonsectarian and
nonproselytizing prayer: Jones v. Clear Creek
Independent School District, 977 F.2d 963
(5th Cir. 1992) cert denied 505 U.S. 1215
(1992); Chandler v. Siegelman, 203 F.3d 1313
(11th Cir. 2000). However, constitutional
experts have observed that even such
nondenominational prayers may not pass
constitutional muster. Moreover, such
requirements may complicate matters further
by requiring school administrators to review
proposed student speech to determine
whether the speech is too sectarian – a
practice which could be unconstitutional in
and of itself. See Finding Common Ground: A
First Amendment Guide to Religion and Public
Education, Charles C. Haynes, Ph.D. and Oliver
Thomas, Esq., 3rd Edition.
While some questions still remain about
how school districts and/or students may
incorporate prayer into graduation ceremonies
without running afoul of the establishment
clause, one thing is certain – litigation in this
area will continue, and schools that develop
graduation prayer policies should be prepared
for challenges.

Equal Access Act
The Equal Access Act was enacted by
Congress in 1984 to “end perceived
widespread discrimination” against religious
speech in schools. This act encompasses
aspects of all three First Amendment clauses
by attempting to ensure that school officials
allow students to exercise their religious
freedoms and free speech rights in the school
setting without violating the establishment
clause.
Pursuant to the Equal Access Act, secondary
schools that permit non-curriculumrelated student groups to meet during
noninstructional time may not discriminate
against any student group based on the
group’s political, philosophical, or religious
ideals. In other words, school officials may
not engage in “viewpoint discrimination” in
deciding which student groups will be allowed
to use school facilities. If, however, a school
system chooses to maintain a closed forum
– that is does not allow any extracurricular
group to meet on school grounds – then
the provisions of the act do not apply.
Extracurricular clubs must be student initiated
and student controlled. Faculty or non-school
individuals may not direct or sponsor these
clubs. An employee can, however, monitor the
club.
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School officials may deny access to clubs that
materially or substantially interfere with the
orderly conduct of the schools or that pose
a danger or threat to the health, safety, and
welfare of students or employees or to school
property. Board members or school officials
cannot deny access to clubs based solely on a
hunch or fear that the clubs will pose a threat
or harm. They must base the refusal on actual
evidence that there is a danger or threat.

Community Use Policies
As explained above, the Equal Access Act
prohibits viewpoint discrimination against
student-led extracurricular groups. Although
the specific protections of the act do not
protect community groups that seek to use
school facilities from such discrimination, the
free speech clause of the First Amendment
offers similar protections for those groups if
the school system has opened its doors for
community use.
In Tennessee, Boards of Education are
authorized – but not required – to open school
property for “public, community or recreational
purposes” (TCA 49-2-203[b][4]). If, however,
a Board chooses to open school property for
community use, a “limited public forum” may
be created. The creation of such a forum
does not require the school system to open
itself to every type of speech; however, the
free speech clause dictates that once a limited
public forum is created, any restrictions on
the use of school facilities must be reasonable
and must not discriminate on the basis of
viewpoint.
In 2001, the U.S. Supreme Court specifically
addressed the question of community use
policies in Good News Club v. Milford Central
School District, 121 U.S. 2093. In that case,
the Milford Central School District created a
limited public forum with a policy that allowed
the use of school facilities for, among other
things, matters pertaining to the welfare of the
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community. Pursuant to this policy, several
groups, including the Boy Scouts, the Girl
Scouts, and the 4-H Club, were allowed to
use the school facilities to teach moral and
character development. When Good News
was denied the use of school facilities based
on the religious nature of its program, the
club filed suit, claiming the school’s refusal
violated the First Amendment. The Court
agreed with the club that the school’s refusal
was impermissible viewpoint discrimination.
According to the Court, the only difference
between the activities of the Good News
Club and the other clubs that were allowed
to meet was that the Good News Club
sought to teach morals and character from
a religious viewpoint. The Court concluded
that “speech discussing otherwise permissible
subjects cannot be excluded from a limited
public forum on the ground that the subject is
discussed from a religious viewpoint.”
Next, the school district argued that even if
refusing to let the Good News Club meet was
viewpoint dis-crimination, the school’s interest
in avoiding an establishment clause violation
justified the disparate treatment. Specifically,
the school was concerned that elementary
school children would perceive the program as
school sponsored and would feel pressure to
participate, particularly since the Good News
Club sought to use classrooms immediately
after school. Rejecting this argument, the
Court held that the relevant community for
determining an establishment clause violation
was not elementary school students but their
parents. The Court further observed that
parental consent was required for students
to attend the program and that the parents
were fully capable of distinguishing between
the school program and the after-school
religious program. Finally, the Court concluded
that while the establishment clause requires
neutrality toward religion, the school’s refusal
in this case could be interpreted as hostility
toward religion.
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As the Good News case demonstrates, Board
decisions about religion in schools often leave
school systems between the proverbial rock
and hard place. The “rock” is the potential
lawsuit if the Board denies access to school
facilities because of the religious nature of
a group’s message. The “hard place” is the
lawsuit alleging an establishment clause
violation if the Board appears to be sponsoring
or endorsing religion. There are, however,
several things a Board can do to minimize the
risk of litigation.
First, a Board may simply decide not to open
school facilities to community use. While
this certainly minimizes the risk of challenge,
most Boards find that allowing use of school
facilities by outside groups benefits both
students and the community and choose
not to take such a restrictive approach.
The first step to be taken by a Board that
wishes to open school facilities for limited
community use is to develop a policy that sets
clear parameters for use of school facilities
without regard to viewpoint. It may also be
helpful for the Board to expressly disclaim any
sponsorship or endorsement of the community
groups that use school facilities and/or
take other steps to avoid the appearance of
official sponsorship. Of course, it is important
to remember that by establishing a limited
public forum, Boards do not relinquish all
control of its facilities. Boards may still
impose reasonable time, place, and manner
restrictions – such as limiting use to evenings
and weekends or charging a reasonable fee
to cover its costs – on all community groups,
so long as it does not discriminate or impose
different rules on any particular group because
of its viewpoint. Importantly, the Board’s
community use policy should be reviewed by
local counsel to ensure that the policy is legally
sound, and administrators should receive
training to ensure that the policy will be
applied in a nondiscriminatory manner.
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Free Speech Clause
While the First Amendment’s free speech
clause protects speech and expression from
unreasonable government intrusion, it does
not prohibit all governmental limitations on
speech. Importantly, the degree to which
individual speech may be restricted depends
largely on the forum. In the context of public
schools, a trilogy of US Supreme Court cases
demonstrates that while students do enjoy
some First Amendment rights, the unique
nature of the school environment gives school
officials greater latitude in restricting student
speech.

Individual Speech
The first Supreme Court case to address
student free speech rights in the school
setting was Tinker v. Des Moines, 393 U.S.
503 (1969). In that case, a group of students
challenged a school rule that prohibited them
from wearing black armbands in protest of the
Vietnam War. In finding that the rule violated
the students’ First Amendment rights, the
U.S. Supreme Court explained that students
do not “shed their constitutional rights to
freedom of speech or expression at the school
house gate.” Although the armbands were
not “speech” per se, the court concluded that
they were symbolic “speech” entitled to First
Amendment protection because: (1) they were
intended to convey a particularized message;
and (2) the message could be understood by
those who viewed it.
The Court then set out a new test for free
speech in the school context, holding that
school officials may restrict individual student
speech only if the speech is likely to cause
a material and substantial disruption or
interference with school activities. In Tinker,
the school authorities were unable to show
that the wearing of black armbands would
have disrupted the school environment and
therefore the rule violated the students’ First
Amendment rights.
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Determining whether speech may be
restricted under the Tinker standard requires
a very fact-specific inquiry. For example, in
1972, school officials in Hamilton County
were allowed to prohibit the wearing of
Confederate flags because the school system
had been recently integrated, and the school
was able to demonstrate that significant racial
tensions still existed. Melton v. Young, 465
F.2d 1332 (6th Cir. 1972). In 2000, the Sixth
Circuit revisited the Confederate flag issue in
Castorina v. Madison County Board of Education,
246 F.3d 536 (6th Cir. 2000). In that case, two
students were sent home for wearing Hank
Williams Jr. t-shirts that bore a picture of the
Confederate flag. The Sixth Circuit applied
the Tinker standard and remanded the case
back to the trial court to determine whether
the T-shirts in fact caused any disruption in
the school. This case illustrates that unless a
school can show evidence of racial tensions
or the likelihood of disruption, then restricting
the Confederate flag today may violate
students First Amendment rights.

Lewd or Indecent Speech
The Court’s next opportunity to address the
free speech rights of students in the school
context came with the 1986 case Bethel v.
Fraser, 478 U.S. 675. In that case, a student
delivered a nominating speech for a fellow
student that contained sexual references
and implications – comparing the nominee
to a part of the male anatomy. The response
of the student body was mixed, including
embarrassment, hooting, yelling, and graphic
simulations of the sexual activities to which
Fraser alluded. Fraser was suspended for
three days for violating the school’s policy
against using “obscene, profane language or
gestures,” and he challenged his suspension in
court. The U.S. Supreme Court found that the
school’s actions did not violate Fraser’s First
Amendment free speech rights. Specifically,
the court held that school officials have
every right to limit vulgar, obscene, or lewd

School Law
speech that is inconsistent with the school’s
educational mission. As the Court stated,
“While public school students have the right
to advocate unpopular and controversial views
in school, that right must be balanced against
the school’s interest in teaching socially
appropriate behavior.”

School-Sponsored Speech
The third student speech case from the
Supreme Court involved the school’s right to
remove controversial articles from a school
newspaper. In Hazelwood v. Kuhlmeier, 484
U.S. 260 (1988), a high school principal
deleted from the school newspaper an article
dealing with divorce and one dealing with
teen pregnancy because he felt the content
was not appropriate for the publication.
Student members of the newspaper staff
sued the school, claiming that the principal’s
actions violated their free speech rights. The
U.S. Supreme Court held that removing the
articles was reasonably related to “legitimate
pedagogical concerns” and therefore did not
violate the students’ rights. Because the paper
was a school publication, the Court concluded
that the principal could impose reasonable
restrictions on the paper’s content.

Student Dress Codes
Historically, courts have held that a student’s
appearance and choice of clothing is a
matter of personal taste that is generally
not entitled to First Amendment protection.
Compare Long v. Jefferson County Board of
Education, 121 F.Supp.2d 621 (W.D. Ky. 2000)
(although not akin to “pure speech”, the right
to choose clothes has an expressive element
that does have constitutional protection). In
1971, the Sixth Circuit Court of Appeals (the
federal district court governing Tennessee,
Kentucky, Ohio, and Michigan), held that
there was no fundamental constitutional
right to choose a hairstyle. Gfell v. Rickman,
441 F.2d 444 (6th Cir. 1971). Similarly, there
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is no fundamental right to wear short skirts,
baggy pants, or halter tops. These are matters
of personal taste. Thus, school officials may
regulate student dress so long as students are
given adequate notice of what is and is not
permissible, the restrictions are designed to
further educational goals (such as minimizing
disruption, decreasing discipline problems),
and they are not arbitrary or capricious.
Although appearance and hairstyles are
generally not entitled to First Amendment
protection, clothing and T-shirt messages
can implicate free speech rights in some
circumstances. The simplest example is that
of a T-shirt bearing a written message. If the
message contains profanity or is otherwise
obscene or lewd, school officials can probably
restrict the shirt under the reasoning in
the Fraser case. See Boroff v. Van Wert City
Board of Education, 220 F.3d 465 (6th Cir.
2001,Marilyn Manson T-shirt was contrary
to school’s education mission). If the shirt’s
message is not lewd or obscene, then
administrators may not prohibit the message
unless they can demonstrate that it is likely
to cause a substantial and material disruption
to the school environment. See Castorina v.
Madison County Board of Education, 246 F.3d
536 (6th Cir. 2000, T-shirt bearing picture of
Confederate flag was not disruptive).
In some cases, a hat, a button, or a T-shirt
bearing a symbol may be entitled to some
First Amendment protection even though
it contains no words. The two-part Tinker
test would be used in determining whether
a symbol is expressive speech entitled
to constitutional protection: (1) Is the
symbol intended to convey a particularized
message, and (2) is that message likely to be
understood by those who see it? A symbol
that does not meet this test is generally not
entitled to First Amendment protections. If
a symbol is intended to convey a message
and that message can be understood by
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others, then school officials may be required
to demonstrate that the message is likely to
cause a substantial and material disruption in
order to restrict the wearing of that symbol.

School Uniforms
In recent years, some school officials have
resorted to school uniforms and proscriptive
dress codes (where students are required to
wear certain styles and colors of clothing)
in their efforts to reduce gang violence and
student discipline and improve student
achievement. Consequently, litigation over
these types of dress codes is also on the rise.
In 2001, the Sixth Circuit affirmed without
comment a Kentucky district court’s ruling
that such dress codes do implicate the
First Amendment but may nevertheless be
permissible if the school can demonstrate that
the uniforms further a substantial interest,
are not intended to suppress free speech
and the incidental restrictions on free speech
rights are minimal. Long v. Jefferson County
Board of Education, 121 F.Supp.2d 621 (W.D.
Ky. 2000) aff ’d Long v. Jefferson County Board
of Education, 2001 WL 1298911 (6th Cir.
2001)(unpublished decision). In that case, the
district court concluded that school officials
had a substantial and important interest in
creating an appropriate learning environment
by preventing gang presence and limiting
fights in schools. The court also found that
the dress code was not intended to suppress
free speech and that students were afforded
alternative ways to express themselves, such
as badges and buttons. Therefore, the dress
code was a permissible infringement on
student expression.

TSBA

School Law

Legal Reference
Materials

TSBA

Law
Board Policy andSchool
Operations

Equal Access Act
20 U.S.C. § 4071-4074. Denial of equal access prohibited
(a) Restriction of limited open forum on basis of religious, political, philosophical, or other speech
content prohibited
It shall be unlawful for any public secondary school which receives Federal financial assistance
and which has a limited open forum to deny equal access or a fair opportunity to, or discriminate
against, any students who wish to conduct a meeting within that limited open forum on the
basis of the religious, political, philosophical, or other content of the speech at such meetings.
(b) “Limited open forum” defined
A public secondary school has a limited open forum whenever such school grants an offering
to or opportunity for one or more non-curriculum related student groups to meet on school
premises during non-instructional time.
(c) Fair opportunity criteria
Schools shall be deemed to offer a fair opportunity to students who wish to conduct a meeting
within its limited open forum if such school uniformly provides that —
(1) the meeting is voluntary and student-initiated;
(2) there is no sponsorship of the meeting by the school, the government, or its agents or
employees;
(3) employees or agents of the school or government are present at religious meetings only in a
non participatory capacity;
(4) the meeting does not materially and substantially interfere with the orderly conduct of
educational activities within the schaool; and
(5) non-school persons may not direct, conduct, control, or regularly attend activities of student
groups.
(d) Construction of subchapter with respect to certain rights
Nothing in this subchapter shall be construed to authorize the United States or any State or
political subdivision thereof —
(1) to influence the form or content of any prayer or other religious activity;
(2) to require any person to participate in prayer or other religious activity;
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(3) to expend public funds beyond the incidental cost of providing the space for studentinitiated meetings;
(4) to compel any school agent or employee to attend a school meeting if the content of the
speech at the meeting is contrary to the beliefs of the agent or employee;
(5) to sanction meetings that are otherwise unlawful;
(6) to limit the rights of groups of students which are not of a specified numerical size; or
(7) to abridge the constitutional rights of any person.
(e) Federal financial assistance to schools unaffected
Notwithstanding the availability of any other remedy under the Constitution or the laws of the
United States, nothing in this subchapter shall be construed to authorize the United States to
deny or withhold Federal financial assistance to any school.
(f) Authority of schools with respect to order, discipline, well-being, and attendance concerns
Nothing in this subchapter shall be construed to limit the authority of the school, its agents or
employees, to maintain order and discipline on school premises, to protect the well-being of
students and faculty, and to assure that attendance of students at meetings is voluntary.
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Tennessee Student Religious Liberty Act
49-6-2901 Short title.
This part shall be known and may be cited as
the “Tennessee Student Religious Liberty Act
of 1997.”
49-6-2902 Legislative findings.
(a) The general assembly finds the following:
(1) Judicial decisions concerning religion,
free speech and public education are widely
misunderstood and misapplied;
(2) Confusion surrounding these decisions
has caused some to be less accommodating
of the religious liberty and free speech
rights of students than permitted under
the First Amendment to the United States
Constitution;
(3) Confusion surrounding these decisions
has resulted in needless litigation and
conflicts;
(4) The Supreme Court of the United States
has ruled that the establishment clause of
the First Amendment to the United States
Constitution requires that public schools
neither advance nor inhibit religion. Public
schools should be neutral in matters of faith
and treat religion with fairness and respect;
(5) Neutrality to religion does not require
hostility to religion. The establishment clause
does not prohibit reasonable accommodation
of religion, nor does the clause bar
appropriate teaching about religion;
(6) Accommodation of religion is required by
the free speech and free exercise clauses of
the First Amendment as well as by the Equal
Access Act (20 U.S.C. 4071 et seq.) and the
Religious Freedom Restoration Act of 1993
(42 U.S.C. 2000bb et seq.); and

(7) Setting forth the religious liberty rights of
students in a statute would assist students
and parents in the enforcement of the
religious liberty rights of the students and
provide impetus to efforts in public schools
to accommodate religious belief in feasible
cases.
(b) The purpose of this part is to create a safe
harbor for schools desiring to avoid litigation
and to allow the free speech and religious
liberty rights of students to the extent
permissible under the establishment clause.
49-6-2903 Definitions.
As used in this part unless the context
otherwise requires:
(1) “Establishment clause” means the portion
of the First Amendment to the United States
Constitution that forbids laws respecting an
establishment of religion;
(2) “Free exercise clause” means the portion
of the First Amendment to the United States
Constitution that forbids laws prohibiting the
free exercise of religion;
(3) “Free speech clause” means the portion
of the First Amendment to the United States
Constitution that forbids laws abridging the
freedom of speech;
(4) “Public school” means any school that:
(A) Is operated by the state, a political
subdivision of the state, or governmental
agency within the state; and
(B) Receives state financial assistance; and
(5) “Student” means an individual attending a
public school.
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49-6-2904 Rights of students.
(a) A student shall have the right to carry out
an activity described in any of subdivisions
(b)(1)-(4), if the student does not:
(1) Infringe on the rights of the school to:
(A) Maintain order and discipline;
(B) Prevent disruption of the educational
process; and
(C) Determine educational curriculum and
assignments;
(2) Harass other persons or coerce other
persons to participate in the activity; or
(3) Otherwise infringe on the rights of other
persons.
(b) Subject to the provisions of subsection (a),
a student shall be permitted to voluntarily:
(1) Pray in a public school, vocally or silently,
alone or with other students to the same
extent and under the same circumstances as
a student is permitted to vocally or silently
reflect, meditate or speak on nonreligious
matters alone or with other students in such
public school;
(2) Express religious viewpoints in a public
school to the same extent and under the
same circumstances as a student is permitted
to express viewpoints on nonreligious topics
or subjects in such school;
(3) Speak to and attempt to share religious
viewpoints with other students in a public
school to the same extent and under
the same circumstances as a student is
permitted to speak to and attempt to share
nonreligious viewpoints with such other
students;
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(4) Possess or distribute religious literature in
a public school, subject to reasonable time,
place, and manner restrictions to the same
extent and under the same circumstances
as a student is permitted to possess or
distribute literature on nonreligious topics or
subjects in such school; and
(5) Be absent, in accordance with local
education agency attendance policy, from a
public school to observe religious holidays
and participate in other religious practices
to the same extent and under the same
circumstances as a student is permitted to be
absent from a public school for nonreligious
purposes.
(c) No action may be maintained pursuant to
this part unless the student has exhausted the
following administrative remedies:
(1) The student or the student’s parent or
guardian shall state their complaint to the
school’s principal;
(2) If the concerns are not resolved, then the
student or the student’s parent or guardian
shall make complaint in writing to the
superintendent with the specific facts of the
alleged violation;
(3) The superintendent shall investigate and
take appropriate action to ensure the rights
of the student are resolved within thirty (30)
days of receiving the written complaint; and
(4) Only after the superintendent’s
investigation and action may a student or
the student’s parent or guardian pursue any
other legal action pursuant to this part.
(d) If a right of a student established under
this section is violated by a public school, the
student may assert the violation as a cause
of action or a defense in a judicial proceeding
and obtain appropriate relief against the public
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school. Any such action shall be brought
in the circuit or chancery court where the
violation occurred or where the student
resides. Standing to assert a cause of action or
defense under this section shall be governed
by the Tennessee Rules of Civil Procedure and
common law interpretations of such rules.
(e) A student prevailing in a claim brought
against a public school for a violation of this
section or an action brought by a public school
against a student for conduct covered by this
section shall be entitled to reasonable attorney
fees, court costs, and the cost of bringing or
defending the action.
49-6-2905 Construction with First
Amendment establishment clause.
(a) Nothing in this part shall be construed to
affect, interpret, or in any way address the
establishment clause.
(b) The specification of religious liberty or free
speech rights in § 49-6-2901 through 49-62906 shall not be construed to exclude or limit
religious liberty or free speech rights otherwise
protected by federal, state or local law.
49-6-2906 Teachers and administrators not
to violate the First Amendment establishment
clause.
Nothing in this part shall be construed to
support, encourage or permit a teacher,
administrator or other employee of the public
schools to lead, direct or encourage any
religious or antireligious activity in violation
of that portion of the First Amendment of the
United States Constitution prohibiting laws
respecting an establishment of religion.
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49-6-2907 Voluntary participation of
personnel in religious activities on school
grounds.
(a) LEAs and school administrators may not
prohibit personnel from participating in
religious activities on school grounds that
are initiated by students at reasonable times
before or after the instructional day so long
as such activities are voluntary for all parties
and do not conflict with the responsibilities or
assignments of such personnel.
(b) Nothing in this section shall prohibit
LEAs and school administrators from
allowing personnel to participate in other
constitutionally permissible religious activities
on school grounds.

Chapter 5
Employees and the Constitution
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Employees and the Constitution
Employee Free Speech and the First
Amendment
As mentioned before, the state and federal
constitutions are an integral part of school
law. These documents shape the way laws
are written and interpreted. They also
establish a standard that School Boards and
administrators must meet when making certain
employment decisions.
The foundation for all free speech is the
First Amendment to the US Constitution.
It provides that “Congress shall make no
law respecting an establishment of religion,
or prohibiting the free exercise thereof; or
abridging the freedom of speech, or of the
press; or the right of the people peaceably to
assemble, and to petition the government for a
redress of grievances.”
An additional protection for Tennessee public
school employees is Article 1, Section 19
of the Tennessee Constitution, which is just
as broad as the First Amendment to the US
Constitution.

That the printing presses shall be free to
every person to examine the proceedings
of the Legislature; or of any branch or
officer of the government, and no law
shall ever be made to restrain the right
thereof. The free communication of
thoughts and opinions, is one of the
invaluable rights of man, and every
citizen may freely speak, write, and
print on any subject, being responsible
for the abuse of that liberty. But in
prosecutions for the publication of
papers investigating the official conduct

of officers, or men in public capacity, the
truth thereof may be given in evidence;
and in all indictments for libel, the jury
shall have a right to determine the law
and the facts, under the direction of the
court, as in other criminal cases.
The Tennessee Supreme Court has indicated
Tennessee’s Constitution contains freedom
of speech protections that are substantially
stronger than the First Amendment. This is
because Tennessee’s free speech language “is
clear and certain, leaving nothing to conjecture
and requiring no interpretation, construction,
or clarification” (Lewis v. NewsChannel 5
Network, L.P., 238 S.W.3d 270 [Tenn. Ct. App.
2007], citing Press, Inc. v. Verran, 569 S.W.2d
at 442 [Tenn. 1978]).
These broad protections, however, are
not absolute. There are situations where a
system’s employees make comments that
directly impact the operations of the school
district and cause a disruption. Social media
has developed into an outlet for those who
wish to discuss their opinions and beliefs. In
many cases, those opinions and beliefs are
not limited to the political process. Comments
made by employees can be critical of the
School Board, the district, administrators, or
even students. These types of comments put
the director in the position of determining if
any action is warranted, and if so, what action
should be taken. As School Board members,
there will be times when you must look at the
actions taken by the director and determine
if the disciplinary action they took was
warranted. Reviewing the situation and facts
and applying them to a legal analysis can be
extremely helpful.
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Public Employee or Private Citizen?
Every private citizen has a right to free speech,
but in many cases the lines are blurred.
For example, what if an individual makes a
Facebook post, but his/her profile indicates
they are a teacher at the local elementary
school? Is he/she acting as a private citizen or
public employee? This is the first question the
district must consider before taking any action
against an employee based on his/her speech.
Most of the time, this is not an easy question
to answer, and the facts of the given situation
will necessarily influence your decision.
Even though this is a difficult question, there
are guidelines districts can follow to ensure
they meet the constitutional requirements.
First, districts must look at the time the
speech occurred and determine if it was in the
course of the employee’s official duties. The
US Supreme Court has held that “when public
employees make statements pursuant to their
official duties, the employees are not speaking
as citizens for First Amendment purposes,
and the Constitution does not insulate their
communications from employer "discipline"
(Garcetti v. Ceballos, 547 U.S. 410 [2006]). In
other words, a public employee has greater
freedom of speech protections when he/she is
speaking in his/her personal capacity. When a
public employee is speaking in his/her official
capacity, however, the employer is more
likely to have legal protection to regulate that
speech.

Public or Private Concern?
Public employees, including teachers, have the
right to speak on matters of public concern,
just like any other citizen. These issues impact
the district and community. Employees may be
critical of Board policies, actions taken by the
Board and administration, or the allocation of
financial resources between district programs.
In many cases, these types of statements may
only be a difference of opinion.
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Even though employees are allowed to
comment on issues of public concern, many
times their speech is focused on a private
issue. Comments that focus on personal issues
or grievances are generally categorized as a
private concern. This distinction is important
because when employees speak on matters of
personal interest, they are not always afforded
free speech protections.
Similar to the public employee or private
citizen distinction, district leaders must look
at the content, form, and context of the
statements. The information included in the
statement is the first portion of the analysis.
For example, do the comments deal with an
issue impacting the entire district, such as
opening a new school, or do they concern
the employee’s confidence and trust in his/
her supervisors? One is a public concern
while the other is not. Also, the form and how
the statements were delivered play a crucial
role in determining whether the employee is
protected by the First Amendment. Were the
statements expressed in an opinion editorial to
the newspaper or made to other employees?
Finally, the overall context of the situation
is important. Whether the employee is
responding to an issue that impacts everyone
or just the individual employee is a central
question in the analysis.

Employee Interests Outweigh Employer
Interests?
The final inquiry looks at whether the
employee’s free speech interests outweigh
the district’s interest to ensure the regular
operation of the schools. While employees
acting in a private capacity have the ability to
share their opinions on issues that are of public
concern, they generally cannot act in a way
that impacts the district’s ability to function.
For example, inflammatory comments made
by an employee that are critical of a superior’s
decision may initially appear to be a public
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concern. Additional comments that inflame
the situation and are insubordinate, however,
could tip the scales in favor of the district.
Since districts must maintain discipline and
prevent insubordination to ensure the regular
operation of the schools, they may take
disciplinary action against an employee in such
an instance.

What Actions Can the Board Take?
Boards can take an active role to ensure
employee free speech rights are not violated
while still maintaining discipline and order.
Evaluating and updating policies on a regular
basis is key. Additionally, district leadership
must be consistent when applying discipline to
employee speech. Finally, consider the analysis
above, and apply the facts. This will help you
determine how the district should react to
employee speech issues.

1. Employees and the Fourth
Amendment
The Fourth Amendment is primarily concerned
with preventing government employees
from invading citizens’ privacy. As a result,
typically the government must get a search
warrant before looking for evidence of criminal
conduct. If government employees want to
search for something without a warrant, a
court would evaluate the legality of this by
comparing the need for the search versus the
citizen’s need for privacy. One example of
courts allowing a type of search to proceed
without a warrant is employee drug testing.
When Boards authorize employee drug
testing, it is important to recognize that
this involves 4th Amendment constitutional
protections. “The Fourth Amendment
safeguards the privacy of individuals against
arbitrary and unwarranted governmental
intrusions by providing that ‘the right of the
people to be secure in their persons, houses,
papers, and effects against unreasonable
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searches and seizures, shall not be violated”
Knox County Education Association v. Knox
County Board of Education., 158 F.3d 361 [6th
Cir., 1998], emphasis added).
This quote comes from a Knox County case
that establishes the framework districts should
follow if they implement a suspicionless and/
or suspicion-based drug testing policy for
employees. Over time, the courts refined their
interpretation of what is reasonable and what
is unconstitutional in the employee-drugtesting context.
It is also important to note that courts treat
suspicionless testing and random drug testing
differently. Suspicionless testing occurs when
the district tests an individual once certain
conditions are met, such as attempting to
transfer to a different position. Random drug
testing occurs when individuals are arbitrarily
tested solely because they are employed by
the district.

Suspicionless Drug Testing District’s
Interest
When looking at the district’s interest, courts
will analyze two things: (1) whether the group
of people targeted for testing exhibits a
pronounced drug problem and, if not, whether
the group occupies a unique position that
justifies suspicionless testing; and (2) the
magnitude of the harm that could result from
the use of illicit drugs on the job.
In many cases, there may not be a known
drug problem among school staff, but the
court also looks at the nature of the work
and positions school teachers hold. There
are very few people in the community that
have the impact a teacher has on a student.
Teachers occupy a unique position within the
community that is extremely important to
student intellectual and social development.
As a result, the district and community have a
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legitimate interest in ensuring teachers are not
participating in illegal and dangerous activities.

Employees Privacy Interest
In the Knox County case, the court believed the
district had an interest in testing employees
for illegal drug use. They then weighed that
against an employee’s privacy interest to
determine if the drug-testing policy met
the requirements of the Constitution. There
are two main factors courts focus on when
assessing an employee’s privacy interest: (1)
the intrusiveness of the drug testing scheme
and (2) the degree to which the industry in
question is regulated (Knox at 379).
The US Supreme Court stated long ago
that drug testing is intrusive, but districts
can mitigate this by establishing certain
parameters for the drug-testing process.
For example, “only testing those who
are candidates for, and attempting to
transfer to, a select group or position” is
considered less intrusive than randomly
drug testing all employees (Knox at 380).
Additional safeguards, such as extensive
involvement from a medical review officer
and confidentiality protections are important.
Implementing these parameters makes it
more likely that a drug-testing process will
withstand a challenge in court.
The second part of the analysis looks at the
“degree to which the industry in question is
regulated” (Knox at 379). There is no doubt
that Tennessee public schools are highly
regulated. Numerous laws address school
safety, drug abuse, discipline, curriculum,
and attendance. Teachers and principals
occupy a unique position because they are
at the forefront of ensuring student safety.
They play a pivotal role in the education and
development of all students. As a result, courts
could find that the employees privacy interest
does not outweigh the district’s interest.
Boards must carefully balance the need for an
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employee search with the employees need for
privacy. By doing so, the district can protect
students and ensure employees are provided
with the protections guaranteed by the Fourth
Amendment.

Employee Drug Testing
It is important to understand that drug testing
for students must meet different standards
than drug testing employees. In general, an
employer has more latitude to drug test an
employee than a school has to drug test a
student.
In Smith County Education Association v.
Smith County Board of Education, 2011 U.S.
Dist. LEXIS 14681, a federal district court
concluded that a compelled urine test from
a governmental employee is a search for
purposes of the unreasonable searches and
seizures clause of the Fourth Amendment.
A notable exception to the general rule
and its application by the Sixth Circuit is
central to this case. The Supreme Court
has held that suspicionless drug testing can
be constitutional when it “serves special
government needs.” One such special need
may exist when the employee holds a
“safety sensitive” position, meaning that the
employee’s duties are “so fraught with . . . risks
of injury to others that even a momentary
lapse of attention can have disastrous
consequences.”
The Sixth Circuit applied the standard above
to a drug policy implemented by a Tennessee
school board in Knox County Educ. Ass’n v.
Knox County Bd. of Educ., 158 F.3d 361 (6th
Cir. 1998). Because that decision serves as a
backdrop for analysis and is controlling law on
certain issues in this case, the Court addressed
it in some detail. In Knox County, teachers and
other school employees challenged, on Fourth
Amendment grounds, a 1994 school board
policy that provided for (1) suspicionless drug
and alcohol testing of employees applying for
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“safety sensitive positions” and (2) reasonablesuspicion drug and alcohol testing for all
employees. The trial court found the policy
unconstitutional insofar as it provided for
suspicionless drug testing but constitutional
insofar as it allowed for reasonable suspicion
drug testing. The Sixth Circuit reversed the
district court. In doing so, the Sixth Circuit
began by noting that while a search generally
must be based upon an individualized
suspicion of wrongdoing, a suspicionless
drug test can be constitutional where the
government’s or public’s interest in testing
outweighs the individual’s privacy interest.
As for the public interest in testing, the Sixth
Circuit stated there was “little, if any, evidence
of a pronounced drug or alcohol abuse
problem among [the county’s] teachers or
other professional employees.” However, the
court went on to write that a pronounced drug
problem is not essential to establish at the
outset to create a constitutional suspicionless
drug program. The court reasoned “that a
teacher’s role was ‘unique,’ and that this
uniqueness was great enough to overcome the
presumption against suspicionless testing.”
According to the Sixth Circuit, the “unique”
role of teachers is codified in Tennessee
because teachers serve “in an in loco
parentis capacity and are charged with the
responsibility ‘to secure order and to protect
students from harm while in their custody.’”
Because teachers serve in an in loco parentis
capacity while in charge of students, the Sixth
Circuit believed that the potential for harm
through illegal drug use was heightened. In
this regard, the court concluded that teachers
are in “safety sensitive” positions.
Finally, the Sixth Circuit in Knox County
considered the harm to the teachers in
suspicionless drug testing but discounted that
harm because, as a whole, the regime was
“fairly circumscribed and unintrusive.” Relying
on this reasoning, the court in the Smith
County case found that deterring illegal drug
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use, including the unlawful use of prescription
drugs, is a reasonable and appropriate
objective and interest of the board and is
supported by the facts of the case. However,
a policy enacted to address unlawful drug use,
whether illegal or prescription drugs, must give
constitutionally adequate notice and must be
implemented with due regard for the privacy
rights of teachers to be “reasonable” for
purposes of the Fourth Amendment. Based on
this reasoning, the court held that the Smith
County Board of Education’s random drug
testing violated the Fourth Amendment.
In summary, it is possible to create a random
drug testing policy that complies with the
Fourth Amendment in the context of a school
setting. Doing so, however, should involve
consultation with the Board’s attorney to
ensure that the Board is not subjecting the
district to potential legal liability.

2. Employees and the Fourteenth
Amendment
A Board of Education has one employee: the
director of schools. Board policies and the
law, however, impact all employees within
the district. It is important for Boards to
understand their roles and responsibilities
regarding the employment and dismissal of
teachers, staff members, and administrators.
This is particularly important because some of
these employees are entitled to due process
under state law.
A Board and its director share employment
responsibilities in several ways. State law
requires aBoard to assign to its director of
schools the duty to employ, transfer, suspend,
nonrenew, and dismiss all personnel, licensed
or otherwise (TCA 49-2-301). Additionally, any
action taken by the director of schools must
comply with state laws, rules, and regulations
and Board policies. While the authority
granted to the director of schools seems to
encompass everything he/she needs, there
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are issues that give the Board control over
certain areas of employment. For example,
the Board has the authority to determine
the number of budgeted positions within
the system, address nepotism concerns, and
ensure nondiscrimination laws and policies are
implemented and followed.

Grounds for Dismissal
Districts must use the same dismissal process
for tenured teachers and nontenured teachers
that are terminated during the school year.
A tenured teacher may only be dismissed for
incompetence, inefficiency, neglect of duty,
conduct unbecoming to a member of the
teaching profession, or insubordination.
Below are the definitions of these statutory
grounds for dismissal:
Incompetence: Being incapable or lacking
adequate power, capacity, or ability to carry
out the duties and responsibilities of the
position. This may apply to physical, mental,
educational, emotional, or other personal
conditions. It may include lack of training or
experience, evident unfitness for service;
a physical, mental, or emotional condition
making the teacher unfit to instruct or
associate with children; or the inability to
command respect from subordinates or to
secure cooperation of those with whom the
teacher must work.
Inefficiency: Being below the standards of
efficiency maintained by others currently
employed by the Board for similar work or
habitually tardy, inaccurate, or wanting in
effective performance of duties. The definition
of inefficiency includes, but is not limited to,
having evaluations demonstrating an overall
performance effectiveness level that is
“below expectations” or “significantly below
expectations” as provided in the evaluation
guidelines adopted by the State Board of
Education pursuant to § 49-1-302.
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Neglect of Duty: Gross or repeated failure
to perform duties and responsibilities
that reasonably can be expected of one in
such capacity or continued unexcused or
unnecessary absence from duty.
Unprofessional Conduct: may consist of, but
not be limited to, one or more of the following:
• Immorality
• Conviction of a felony or a crime involving
moral turpitude
• Dishonesty, unreliability, continued willful
failure or refusal to pay one’s just and
honest debts
• Disregard of the teacher code of ethics, in
such manner as to make one obnoxious as
a member of the profession
• Improper use of narcotics or intoxicants
Insubordination: May consist of:
• refusal or continued failure to obey the
school laws of this state, to comply with
the rules and regulations of the Board or
to carry out specific assignments made
by the Board, the director of schools, or
the principal, each acting within its own
jurisdiction, when the rules, regulations,
and assignments are reasonable and not
discriminatory;
• failure to participate in an in-service
training program as set up by the local
Board of Education and approved by the
State Board of Education;
• treason or any effort to sabotage or
overthrow the government of the United
States; or
• refusal by the teacher to disclose to the
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Board whether or not “the teacher is, or
has been, a member of the communist
or any other party that advocates the
overthrow of the government.”

The Dismissal Process
The director of schools has the ability to
suspend a teacher at any time he/she deem
necessary, pending a final investigation or
disposition of a case. Suspensions must be
no longer than ninety days if there is not an
ongoing criminal investigation or Department
of Children’s Services investigation. If the
director believes dismissal is warranted, the
he/she brings charges to the Board against
the teacher. These charges must be in writing,
be signed by the director, and specifically
state the offenses. The Board is responsible
for reviewing the charges and determining if
the alleged offenses would justify dismissal of
the teacher. If the Board believes the charges
would warrant the teacher’s dismissal, the
director must provide written notice of the
Board’s decision to the teacher. The notice
must also include a copy of the charges and
a form advising the teacher of his/her legal
duties, rights, and recourse under the law.
Once the teacher receives the notice, he/she
has thirty days to demand a full and complete
hearing on the charges before an impartial
hearing officer selected by the Board. The
teacher’s demand for a hearing must be in
writing. Upon receipt, the director of schools
has five days to name an impartial hearing
officer. An impartial hearing officer is one that
has no history of employment with the Board
or Director of Schools, no relationship with any
Board members, and no relationship with the
teacher or representatives of the teacher.
Once the hearing officer is appointed, he/she
notifies the Board and teacher and instructs
him/her to appear in order to simplify the
issues and establish a hearing date. The
hearing date must be within thirty (30) days
from the date the director received the
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teacher’s demand for a hearing.
During the hearing, both the teacher and the
district have the right to be represented by
counsel, the opportunity to call and subpoena
witnesses, the opportunity to examine
all witnesses, the right to require that all
testimony be given under oath, and the right
to have evidence deemed relevant by the
submitting party included in the record of the
hearing, even if objected to by the opposing
party. Parties also have the opportunity to
file briefs, proposed findings of fact and
conclusions of law, and proposed initial or final
orders. After the hearing, the hearing officer
has ten (10) days to make a decision in writing.
If either party wants to appeal the hearing
officer’s decision, they have ten working
days to submit their request to the Board
of Education. The director then has twenty
working days to prepare a copy of the
proceedings, transcript, documentary, and
other evidence presented and send that
information to the board. Then, the Board
hears the proceeding and must make a
decision based on the record provided by the
director within ten working days. At this point,
the Board has four options available to it:
• sustain the hearing officer’s decision;
• send the record back if additional evidence
is necessary;
• revise the penalty; or
• reverse the decision.
If the teacher is dissatisfied with the Board’s
decision, then he/she has a right to appeal the
decision to the local chancery court within
thirty days.
Teacher dismissal are a lengthy, but sometimes
necessary. It is important for Boards to
comply with all statutory requirements when
dismissing teachers. This will help ensure that
any action challenged in court will be affirmed.
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Definitions
49-5-501. Definitions
As used in this part, unless the context
otherwise requires:
(1) “Abolition of position” means a regular
bona fide elimination of a position for
sufficient, just and nondiscriminatory reasons;
(2) “Board” means the local board of education
holding jurisdiction in its respective territory.
In the event that a school system operates
without a board of education, the authority
that performs the functions usually performed
by a board shall be indicated by the word
“board”;
(3) “Conduct unbecoming to a member of the
teaching profession” may consist of, but not be
limited to, one (1) or more of the following:
(A) Immorality;
(B) Conviction of a felony or a crime
involving moral turpitude;
(C) Dishonesty, unreliability, continued
willful failure or refusal to pay one’s just
and honest debts;
(D) Disregard of the teacher code of ethics
in part 10 of this chapter, in such manner
as to make one obnoxious as a member of
the profession; or
(E) Improper use of narcotics or intoxicants;
(4) “Director of schools” refers to the local
director of schools, or to any other officer
performing the functions of a director of
schools;
(5) “Incompetence” means being incapable,
lacking adequate power, capacity or ability

to carry out the duties and responsibilities
of the position. This may apply to physical,
mental, educational, emotional or other
personal conditions. It may include lack of
training or experience, evident unfitness
for service, a physical, mental or emotional
condition making the teacher unfit to instruct
or associate with children or the inability to
command respect from subordinates or to
secure cooperation of those with whom the
teacher must work;
(6) “Inefficiency” means being below the
standards of efficiency maintained by others
currently employed by the board for similar
work, or habitually tardy, inaccurate or wanting
in effective performance of duties. The
definition of inefficiency includes, but is not
limited to, having evaluations demonstrating
an overall performance effectiveness level that
is “below expectations” or “significantly below
expectations” as provided in the evaluation
guidelines adopted by the state board of
education pursuant to § 49-1-302;
(7) “Insubordination” may consist of:
(A) Refusal or continued failure to obey the
school laws of this state, to comply with
the rules and regulations of the board or
to carry out specific assignments made
by the board, the director of schools or
the principal, each acting within its own
jurisdiction, when the rules, regulations
and assignments are reasonable and not
discriminatory;
(B) Failure to participate in an in-service
training program as set up by the local
board of education and approved by the
state board of education;
(C) Treason, or any effort to sabotage or
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overthrow the government of the United
States; or
(D) Refusal by the teacher to disclose to
the board whether or not the teacher is,
or has been, a member of the communist
or any other party that advocates the
overthrow of the government;
(8) “Neglect of duty” means gross or repeated
failure to perform duties and responsibilities
that reasonably can be expected of one in
such capacity or continued unexcused or
unnecessary absence from duty;
(9) “Probation” is a condition and period of trial
during which a teacher is under observation
to determine the teacher’s fitness for tenure
status;
(10) “Teacher” includes teachers, supervisors,
principals, director of schools and all other
certificated personnel employed by any local
board of education, for service in public,
elementary and secondary schools in this
state, supported in whole or in part by state or
federal funds;
(11)(A) “Tenure” is the employment status
other than probation that a teacher may be
under while teaching in the public schools.
(B)(i) A teacher has no property right in the
teacher’s tenure status and must sustain a
specified performance effectiveness level
on evaluations, as provided in this part, to
achieve and maintain tenure status. If a
teacher acquires tenure, the teacher shall
remain under that status until such time
as the teacher resigns, retires, is dismissed
or the teacher is returned to probationary
status by the director of schools under this
part.
(ii) No teacher who acquired tenure
status prior to July 1, 2011, shall be
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returned to probationary status.
(C) No teacher, including administrative
and supervisory personnel, who has
acquired tenure status is entitled to any
specific position; and
(12) “Transfer” means removal from one (1)
position to another position under jurisdiction
of the same board.
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Dismissal or Suspension
49-5-511. Dismissal or Suspension
a)(1) No teacher shall be dismissed or
suspended except as provided in this part.
(2) The causes for which a teacher may be
dismissed or suspended are: incompetence,
inefficiency, neglect of duty, unprofessional
conduct, and insubordination, as defined in §
49-5-501.
(3) A director of schools may suspend a
teacher at any time that may seem necessary,
pending investigation or final disposition of
a case before the board or an appeal. If the
matter under investigation is not the subject
of an ongoing criminal investigation or a
department of children’s services investigation,
and if no charges have been made pursuant
to subdivision (a)(4), a suspension pending
investigation shall not exceed ninety (90)
days in duration. If vindicated or reinstated,
the teacher shall be paid the full salary for
the period during which the teacher was
suspended.
(4) When charges are made to the board of
education against a teacher, charging the
teacher with offenses that would justify
dismissal of the teacher under the terms of
this part, the charges shall be made in writing,
specifically stating the offenses that are
charged, and shall be signed by the party or
parties making the charges.
(5) If, in the opinion of the board, charges are
of such a nature as to warrant the dismissal of
the teacher, the director of schools shall give
the teacher a written notice of this decision,
together with a copy of the charges and a
copy of a form, which shall be provided by
the commissioner of education, advising the
teacher as to the teacher’s legal duties, rights,
and recourse under the terms of this part.

(b)(1) When it becomes necessary to
reduce the number of teaching positions
or nonlicensed positions in the system
because of a decrease in enrollment or
for other good reasons, the board shall
be empowered to dismiss such teachers
or nonlicensed employees based on their
level of effectiveness determined by the
evaluation pursuant to § 49-1-302 for
licensed employees and an evaluation of work
performance for nonlicensed employees.
(2) The board shall give the teacher or
nonlicensed employee written notice of
dismissal explaining fully the circumstances or
conditions making the dismissal necessary.
(3) A teacher rated in the three (3) highest
categories based on evaluations pursuant to §
49-1-302 who has been dismissed because of
abolition of a position shall be placed on a list
for reemployment. Nothing in this subsection
(b) shall be construed to deprive the director
of schools of the power to determine the
filling of such vacancy on the basis of the
director of schools’ evaluation of the teacher’s
competence, compatibility, and suitability to
properly discharge the duties required for the
vacant position considered in the light of the
best interest of the students in the school
where the vacancy exists. A principal may
refuse to accept the placement or transfer
of a teacher by the director of schools to
the principal’s school. The teacher’s most
recent evaluations shall be a factor in such
determination.
(4) The right to remain on the preferred list for
employment shall remain in effect until:
(A) The teacher accepts a bona fide offer of
reemployment for a comparable position
within the LEA; or
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(B) The teacher rejects four (4) bona fide
offers of reemployment for comparable
positions within the LEA.
(c)(1) Notwithstanding subsection (a), but
subject to the appeal and review provisions
of §§ 49-5-512 and 49-5-513, any teacher
convicted of a felony listed in § 40-35-501(i)
(2) or convicted of an offense listed in § 3917-417 shall be immediately suspended, and
dismissed subject to subdivision (c)(2).
(2) If the dismissal of the teacher is upheld
in the board and court reviews provided for
in §§ 49-5-512 and 49-5-513, the director
shall notify in writing the commissioner of
education who shall begin licensure revocation
proceedings under applicable rules of the state
board of education.
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Dismissal or Suspension; Hearing
49-5-512. Dismissal or Suspension; Hearing
(a) A tenured teacher who receives notification
of charges pursuant to § 49-5-511 may, within
thirty (30) days after receipt of the notice,
demand a full and complete hearing on the
charges before an impartial hearing officer
selected by the board, as follows:
(1) The teacher shall give written notice to the
director of schools of the teacher’s request for
a hearing;
(2) The director of schools shall, within five
(5) days after receipt of the request, name
an impartial hearing officer who shall be
responsible for notifying the parties of the
hearing officer’s assignment. The hearing
officer shall direct the parties or the attorneys
for the parties, or both, to appear before the
hearing officer for simplification of issues
and the scheduling of the hearing, which in
no event shall be set later than thirty (30)
days following receipt of notice demanding a
hearing. In the discretion of the hearing officer,
all or part of any prehearing conference may
be conducted by telephone if each participant
has an opportunity to participate, to be heard
and to address proof and evidentiary concerns.
The hearing officer is empowered to issue
appropriate orders and to regulate the conduct
of the proceedings;
(3) For the purposes of this part, “impartial”
means that the selected hearing officer shall
have no history of employment with the board
or director of schools, no relationship with any
board member and no relationship with the
teacher or representatives of the teacher;
(4) All parties shall have the right to be
represented by counsel, the opportunity to
call and subpoena witnesses, the opportunity
to examine all witnesses, the right to require
that all testimony be given under oath and the

right to have evidence deemed relevant by the
submitting party included in the record of the
hearing, even if objected to by the opposing
party;
(5) All witnesses shall be entitled to the
witness fees and mileage provided by law,
which fees and mileage shall be paid by
the party issuing a subpoena or calling the
witnesses to testify;
(6) The impartial hearing officer shall
administer oaths to witnesses, who testify
under oath;
(7) A record of the hearing, either by transcript,
recording or as is otherwise agreed by the
parties shall be prepared if the decision of the
hearing officer is appealed, and all decisions of
the hearing officer shall be reduced to writing
and included in the record, together with all
evidence otherwise submitted;
(8) On request of either party to the hearing,
witnesses may be barred from the hearing
except as they are called to testify. The
hearing may be private at the request of the
teacher or in the discretion of the hearing
officer; and
(9) At appropriate stages of the hearing, the
hearing officer may give the parties the full
opportunity to file briefs, proposed findings
of fact and conclusions of law and proposed
initial or final orders. The hearing officer shall,
within ten (10) days of closing the hearing,
decide what disposition to make of the case
and shall immediately thereafter give the
board and the teacher written findings of fact,
conclusions of law and a concise and explicit
statement of the outcome of the decision.
(b) The director of schools or other school
officials shall not be held liable, personally
or officially, when performing their duties in
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prosecuting charges against any teacher or
teachers under this part.
(c)(1) If the affected teacher desires to appeal
from a decision rendered in whole or in part
in favor of the school system, the teacher
shall first exhaust the administrative remedy
of appealing the decision to the board of
education within ten (10) working days of
the hearing officer’s delivery of the written
findings of fact, conclusions and decision to
the affected employee.
(2) Upon written notice of appeal, the
director of schools shall prepare a copy of
the proceedings, transcript, documentary and
other evidence presented and transmit the
copy to the board within twenty (20) working
days of receipt of notice of appeal.
(3) The board shall hear the appeal on
the record and no new evidence shall be
introduced. The affected employee may
appear in person or by counsel and argue why
the decision should be modified or reversed.
The board may sustain the decision, send
the record back if additional evidence is
necessary, revise the penalty or reverse the
decision. Before any findings and decision are
sustained or punishment inflicted, a majority
of the membership of the board shall concur in
sustaining the charges and decision. The board
shall render its decision on the appeal within
ten (10) working days after the conclusion of
the hearing.
(4) Any party dissatisfied with the decision
rendered by the board shall have the right to
appeal to the chancery court in the county
where the school system is located within
thirty (30) days after receipt of the dated
notice of the decision of the board. It shall
be the duty of the board to cause the entire
record and other evidence in the case to
be transmitted to the court. The review of
the court shall be de novo on the record of
the hearing held by the hearing officer and
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reviewed by the board.
(5) The director of schools shall also have
the right to appeal any adverse ruling by the
hearing officer to the board under the same
conditions as set out in this subsection (c).
(d) Subsections (a) and (c) shall not apply to
a disciplinary suspension of a teacher by the
director of schools that is for a period of
three (3) days or less and that is not made in
anticipation of dismissal. For such suspensions
of three (3) days or less, the following shall
apply:
(1) The director of schools shall provide
written notice of suspension and the reasons
for the suspension to the teacher, along with
an explanation of the evidence supporting
the decision to suspend and copies of any
documents relied upon by the director in
reaching that decision;
(2) Upon request made in writing within five
(5) days from the date of the suspension letter
or the date it was received, whichever is later,
the director shall provide a conference with
the director at which the teacher may offer
rebuttal to the charges or any information the
teacher wishes the director to consider. Both
the LEA and the teacher may be represented
by an attorney or other representative;
(3) The meeting shall be recorded by the
director of schools, and a copy shall be
provided to the teacher upon request;
(4) The director shall issue a written decision
within ten (10) days from the date of the
conference. The director may not impose any
additional punishment beyond that described
in the notice of suspension; and
(5) The teacher, if dissatisfied with the decision
of the director, may pursue appeal of the
director’s decision pursuant to § 49-5-513.
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Dismissal or Suspension; Appeal and Review
49-5-513. Dismissal or Suspension; Appeal and Review
(a) A tenured teacher who is dismissed or suspended by action of the board pursuant to § 49-5512(c)(3), or suspended by action of the director pursuant to § 49-5-512(d)(4), may petition for a
writ of certiorari from the chancery court of the county where the teacher is employed.
(b) The petition shall be filed within thirty (30) days from the receipt by the teacher of notice of
the decision of the board. The petition shall state briefly the issues involved in the cause, the
substance of the order of the board, or the respects in which the petitioner claims the order of
the board is erroneous, and praying for an accordant review. The petition shall be addressed to
the presiding chancellor and shall name as defendants the members of the board and such other
parties of record, if such, as were involved in the hearing before the board.
(c) The petitioner shall give bond for costs as in other chancery suits or oaths of paupers in lieu.
(d) Upon the filing of the petition, the clerk and master shall immediately send, by registered
return receipt mail, to the chair of the board, a notice of the filing of the petition and a certified
copy of the petition. The clerk shall also send a similar notice to the last known post office
address of each other party named as defendant. In lieu of notice by registered mail, subpoena
to answer may be served personally on each defendant, as in other chancery cases.
(e) The filing of the petition shall suspend the order of the board pending a decision by the
chancellor, but the teacher shall not be permitted to return to teaching pending final disposition
of the appeal.
(f) All defendants named in the petition desiring to make defense shall do so by answer, in
which grounds of demurrer shall be incorporated, to the petition within thirty (30) days from
the date of the filing of the petition, unless the time be extended by the court. Any other person
who may be affected by the decision to be made by the court may, upon proper leave given,
intervene and file an answer in the cause. Amendments may be granted as in other chancery
procedures.
(g) The cause shall stand for trial and shall be heard and determined at the earliest practical
date, as one having precedence over other litigation, except suits involving state, county or
municipal revenue. The review of the court shall be limited to the written record of the hearing
before the board and any evidence or exhibits submitted at the hearing. Additional evidence or
testimony shall not be admitted except as to establish arbitrary or capricious action or violation
of statutory or constitutional rights by the board.
(h) The chancellor shall reduce the chancellor’s findings of fact and conclusions of law to writing
and make them parts of the record.
(i) Any party dissatisfied with the decree of the court may appeal as provided by the Tennessee
rules of appellate procedure, where the cause shall be heard on the transcript of the record from
the chancery court.
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